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INTRODUCTION 

I. DiSerent governments under which the people Hre. 
3. Public and private laws. 

3. Both apply to many acts. 

4. But not in an unvarying manner. 

5. Threefold division of the law defining private 

r^hts and duties. 

6. Ignorance of the people respecting them. 

7. Why the law is generally obeyed. 

8. Consequences of faUure to know the law. 

9. Purpose of this work, 

10. Origin of legal rules. 

11. Custom or usage. 
13. Judge-made law. 

13. Statutes. 

14. Interpretation of statutes. 

1. Ev£EY individual in our country hves under three 
forms of government — ^national, state, and local; and 
his rights and duties as a member of each are defined by 
constitution, by statute and by common law. 

2. Besides the laws defining the legal relations which 
cidst between government and its members are other 
laws defining the legal relations between the people 
themselves. These laws are very numerous and in many 
respects touch the people more closely than the laws 
defining their public relations. 



viii INTRODUCTION— CrtiiBrf 

3. Many of the acts of icdividuab ate double-sided — 
■are both public and private. Thus, should the cashier 
■ot a bank rob it, he would be a debtor to the institution 
for the money stolen; also a wrong-doer to the public 
and answerable for his oSence. Even if he should be- 
come repentant and refund the money stolen, he would 
be just as liable as before to airest, trial and condemna- 
tion. It is true that the officers of a bank, after such an 
offence has been committed, are often willing, for the 
sake of recovering a portion, or all, of the property 
stolen, to overlook the misdeed and to protect, as ^r as 
they can, the criminal from punishment In truth, 
they cannot give any legal protection; but they may 
darken the pathway of the public prosecutor by with- 
holding testimony. 

Another illustration may be given, A assaults B, 
boxing his ears. The wrong-doer is liable to B for the 
damage, the payment of money, which is the legal balm 
for the woimd — often a poor medicine, but the most 
effective the law can prescribe. Yet, A, however pri- 
vaidy he may have acted, in assaulting B, has committed 
a public offence, and no settlement with the injured 
man can prevent the state, through the public prosecutor, 
from arresting, trying and convicting him for his misdeed. 

The individual, or private remedy, which consists in 
recovering money for the injury done, is called the civil 
remedy; the public action or prosecution by the state, 
the criminal remedy, and may result in imprisonment, 
or fine, or both. 

4. This double-sidedness of human action from the 
legal point of view covers a large breadth of human 
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conduct, but is not unvarying. The state may declare a 
misdeed, for which only a money damage could previously 
be recovered, to be a public or criminal offence, and 
punishable in the same manner as other public oSences. 
Thus, not many years since, the buyer of merchandise 
who misrepresented his wealth for the purpose of ob- 
taining credit was liable only in a private action for the 
damage or injury caused by his deceit; now, very gener- 
ally, he can be tried and punished as a criminal. On 
the other hand, criminal ofifences are sometimes abolished ; 
punishments especially are lessened. That the conse- 
quences of wrongful conduct are seen with ever-increasing 
clearness to affect the public, as well as one or more 
particular individuals, and therefore to be deserving o£ 
proper legal condemnation, while punishment for many 
of the older offences are observed to be diminishing in 
severity, are sure marks of advancing wisdom in ad- 
ministering justice. 

5. The private rights and duties of individuals pertain 
to the acquisition, use, and disposition of property; to 
the association of individuals in various ways for the 
same purpose; and to the establishment and maintenance 
of social and industrial relations. Hence the law de- 
fining these rights and duties has a threefold division. 
The lai^er division defines the rights and duties of 
individuals in acquiring, using, and disposing of their 
property; a second division, of mpid growth and im- 
portance, defines the rights of individuals to associate as 
partners, corporators, and in other ways, to hold, use, 
and enjoy property; while a third division defines the 
rights of individuals to form social relations such as 
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husband and wife, as master and servant, and the like, 
and then defines theii r^hts and duties with respect to 
their conduct, their contracts, the acquisition and enjoy- 
ment of their wealth. The private rights and duties of 
individuals, thus outlined, it is our purpose to set forth 
in the following pages. 

6. In executing the law, the officers of the government 
assume that every man knows it; he cannot, therefore, 
shield himself by confessing his legal ignorance. Never- 
theless, the laws are so numerous and conflicting that not 
all are known, even by the most intelligent men. In 
truth, only a few of the laws are known generally by the 
people. 

7. Why, then, are not infractions more frequent ? The 
answer is, that the intelligence and good sense of the 
people lead them to pursue a course of conduct in harmony 
with the law; so, without actual knowledge, they walk, 
for the most part, in the straight legal patlis. 

8. Yet there are many occasions when one's intelligence 
utterly fails to discover the legal rule. On these, the 
sure path can be known only by inquiry. For this 
reason, an actual knowledge of the law is a daily necessity 
to escape unintentional wrongdoing. The non-possessor 
who relies on his sense of right is sure to fall into unhappy 
and costly errors. For esample, a person who receives a 
check from another is required by law to present it to 
the bank on which it is drawn, within a specified time, for 
payment. A receiver who disregards this rule and 
retains the check foi a longer period, as is often done 
through forgetfulness, assumes the risk of loss; and, 
^ould the bank on which the check is drawn fail, he 
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cannot go to the person who gave it to him and ask for 
another. How long then can he keep it without re- 
leasing the drawer? One's sense, however keen, can 
never answer the question. Only by actual knowledge 
of the legal rule can the receiver know how long he can 
safely retain the check and hold the drawer or maker 
liable. Nothing less than an actual knowle^e of the 
law, therefore, can serve as a sure guide for individuals 
in their conduct with one another in their business and 
other relations. 

g. In this work, it is our purpose to state all the more 
important legal rules or principles that apply to persons 
individually, or to those who are associated with others 
in the ways recognized by society. It is not our purpose 
to state every rule; for this would be quite impossible. 
Besides, the law is a vast body of rules, that, like the sea, 
are never at complete rest. Courts and legislatures are 
always changing them; hence no man at any particular 
moment of time can ever present a complete exposition. 
But we assume that the intelligent members of society, 
both men and women, are desirous of knowing what they 
can, and cannot, do in the nimiberless relations of daily 
life; and the most important and abiding of these rules, 
it will be our purpose to describe. 

ID. Whence are the legal rules that apply to us derived ? 
First, they may be divided into two kinds or classes: 
statutes and common law principles. The statutes are 
enacted by legislative bodies; the common law rules are 
emanations of judicial tribunals. From what source do 
the courts obtain them ; are they law-makers as well as 
administrators of the law? 
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IT. The first and most important source is custom- 
A farmer once sold a mill owner a lai^e quantity of 
timber, for which the seller was to be paid a stipulated 
price per foot. After the timber was cut and delivered 
at the place appointed, a day was set for measuring it. 
The farmer was surprised on learning that the buyer 
proposed to apply a mode of measurement quite unknown 
in that vicinity, which would lessen the quantity about 
one-fifth. He declined to accept that mode of measur- 
ing, and a law suit resulted. Had the parties agreed to a 
specific mode of measurement, of course they would 
have berai bound thereby; not having done so, the 
court declared that it must have been their intention to 
be governed by custom; therefore, the question for the 
court to ascertain was, what custom prevailed. In 
time, this was clearly found out and declared, and it 
thus became a rule of law. Very many of the rules of 
the common law have their origin in this manner. They 
rest on custom which, through proper inquiry, is clearly 
ascertained and declared to be binding on all the persons 
within a state, where the custom is general; or within a 
narrower jurisdiction, where the ciistom is local. 

12. Another source of the common law is the court 
itself. There are many occasions in which no rule of 
law exists to apply to a particular set of circumstances. 
This is especially so with respect to questions 
growing out of new business relations; the use of 
the telephone and the telegraph, for example. A few 
years ago there were several questions of this nature 
resulting from the use of the biq'cle. To some of them, 
.. old principles were applied; to others, the courts adopted 
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such rules as the exigency required. In so doing the 
courts did not pass beyond their proper function; yet 
they make laws as truly as legislators in Congress, and, 
were they not endowed with this right, society would 
suffer. 

13. Besides these two great sources of the common 
law, we have also mentioned the st atut es, some of which 
modify the rules of the common law; others are an 
addition to them. Recendy, a statute has been adopted 
m about twenty-five states regulating the law of nego- 
tiable instruments. In most regards, this law is founded 
on the common law, and is in harmony therewith; but, 
whenever adopted, it supersedes the common law; and 
henceforth individuals living in those states must look 
to that, so far as it can serve as a guide, and no longer to 
the common law that existed before its enactment. 

14. Lastly may be mentbned legal decisions that are 
interpretations of statutes. There are many of these. 
Some statutes are the cause of constant questioning and 
answers. No statute can be written so plainly as to 
preclude all possibihty of dispute. Such, in brief, are 
the sources of the legal rules that are to be set forth in 
this work for the benefit of all who wish to know their 
I^al rights and duties. 
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muBE follow mode prescribed, 

right to benefit, v., 850; cat 



Beneficial auociatioo, continued 
protect property rights of mem- 
bers, v., 855; withdrawal 
from todety, v., 855; notice ttf 
withdrawal bara action for bene- 
fits, v., 856; liability ct witb- 
dtawer for debts irf society, v., 
856; personal liability for pton^ 
ined benefit, v., 856; officers are 
governed by general prindplea 
of agency, v., 856; aisociation 
cannot coofer judicial powers 
on ihem, v-, 856; or on a con^ 
mittee, v., 857; direetori need 
not keep record of their proceed- 
ings, v., 857; unless by-lawa 
require it, v., 8 j; authority of 
president, v., 85/; authority and 
' ■ ' v., 8jSi 



by-lai 



■.,8ioic 



authority and duties of tr 
v., 858; authgiity and d 



eipuUion, v., 850; causes for 
eipuluon, v., 85a; power to 
txpd cannot be delegated to 
officer of committee, v., 851; 
power to expel doea not include 
power to suspend, v., 851) ia 
eipulrion letter of rule toust be 
observed, v., 851; power of, 
must be properly eietdsed, v., 
851; charges must be in writing, 
V, 851; time of hearing must 
be specified, v., 851; by appearing 
member waives all objection 

is quasi judicial, v., 851; ithen 
courts will review the proceeding, 
T., 851; charge! must be of 

pulsioD, v., 85:;; courts are un- 
willing to rape) a member, 
causing forfeiture of his 



fund 



., 858, 



t for d 



. 855; 






Bicycle, cannot recover when 

negligent, iv., soo. 
Bill of exchange (see Negotiable 

Paper). 
Blinds, whether real or penonal 

property, i., IJ. 
Bottomry loan (see Shipping^ 
Boundary (see Deed). 

Carrier, Idods of, iv., 484} duties 
of private, iv., 485; degree rf 

his lien for carrying, iv., 485; 
who is a public, iv., 485; may 
perform other duties, iv., 4S6; 
must take the floods of all, iv., 
487; when justified in declining, 
iy., 487; may demand compensa- 

required (0 transport daogeroua 
articles, it., 487; hov he mun 
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Carrier, continued 
receive (hem, iv., 487; thippcr !e 
hound by reatonable regulationB 
relating to deliTery and entry of 
goodi, iv., 488; gooda must be 
delivered to consigoee, b., +88; 

iv., 488 ; bour of deliveiy, iv., 488} 
mode >nil place of deliverr, iv., 
488; what it end of traniit by 
railToad, iv., 489; notice of 
delireij bj consignor, iv., 489; 
notice of delivery to coDdgnee, 
iv., 489; duty <rf carrier in cate 
of different daimanli, iv., 489; 
baa a lien for carrying, iv., 490; 
hit liability for lost, iv., 490; 
meaning <^ act of God, iv., 490, 



:inued 



n f or different rule, 
iv., 499; negligent passenger cai^ 
not recover, ii., 499; whm 
injured pasEcnger standing on 
platform cannot recover, iv., 
500; telegraph company is com- 
mon CBirier, iv., 500; must be 
properly equipped, iv., joo; 
operator may refuse to send iUeg- 
ible menage, iv., 500; must not 
amend, iv., 500; must obecrve 
secrecy, iv., 501; must deliver 
promptly, iv., 501; liability for 
failure of another line, iv., joi; 
force of cooditioni printed on 
blank, iv., 501; reasonable skill 



491; vho is a public enemy, jr., 


delivermg message, iv., 501; 


490; is liable for acts of agents. 


paynieni ct menage, iv., 50I. 
(See Cold Storage.) 


iv., 491; may be liable beyond 


hia route, iv., 491; may limit 


Cattle (see Farm; Animals). 


responsibility by special agree- 


Cemetery lot, rights that may be 


ment, iv., 49Z; but not for 


acquired in, i., 10; action 


negUgence, iv., 493; diipper 




may assent to restriction, iv.. 


in dead body, i., 11; burial of, i.. 


493! acceptance of shipping 


It; removal of, i., 11; damages 


receipt is assent 10 limitation, iv., 


recoverable for defacing monu- 


4941 even though not read, iv.. 




494; carrier may stipulate amount 




to be paid for loss of goods, iv,. 


Certificate (tee Corporation). 




Certification (see Check). 


carrier is negligent, iv., 49;; 


Charity (see Beneficial AssocUtion). 


liability for baggage, iv., 496; 


Check, how it should be signed, iv., 


it must be put in carriet'a care. 


572! who can sign, iv., 571; 


iv., 496; carrier may stipulate that 




shipper must give notice of Ion 


for cash, iv., 571; holder cannot 


in a Gied time, iv., 497; majr 


sue drawee, iv., J7]; vhoi 


fix maximum Iota for baggage. 


cheek does transfer deposit, iv.. 


jv., 497; this action is not binding 


574; drawer may stop payment. 


everywhere, iv., 497; rule of 


iv., 574; drawo's death works 




revocation of, iv,, 574; must be 


aengers, iv., 498; dieiinction be- 


presciiled at once far payment. 


tween carrier and innkeeper, iv.. 


iv-, 575; when delay does not 


498; is under more limited 


discharge drawer, iv., 5751 is not 


liability thai in carrying goods, 


,1c 
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Chect, contmucd 

IT., 575; drawer ni»y lefuM pay- 
ment UDtera deposit is suffideot, 
>*■> 57(>i di'VuiE check without 
a d^oat it 1 ftuitl, ir., 576; 
bank cannot permit agent to 
use prindpal'i loODej !oc him- 
■clf> i^-i ST^i pohhc deposit 
bdongi to GuccoHs, iv., i76j 
miut not pay foiged check, it., 
577 1 bank cannot recoTer mone^ 
fcom ionocent payee, ir., 577, 
cannot charge it to deposiloi, 
>*•> 577; payment on forged 
indonement doei Dot prevent le- 
eorefj by netful owner, iv., 
J77; bolder should protest check 
for non-payment, ir., 577; conse- 
quences of not presendng check 
fen* payment at proper time, iv., 
jyS; diecb may be certified, iv., 
5781 effect rf, iv., 579; what 
checki a cashier can CEtlify, iv., 
579; if bank certifiet forged 
check it must pay, iv., 579; 
insolvent drawer who geta a 
check certified commits a fraud, 
iv,, 579; effect of inquiry of 
bank officer about a certified 
check, iv., 5S0; what is a pott- 
d«led check, iv., 58 'i object of, 
iv., ^ 1 ; cleaiing-hou»e bank may 
examine and return check, iv., 
Jgi. (See Negotiable Paper.) 

Child (see Parent). 

Church pew, is it leal or personal 
property, i., 9; use of, how 
regulated, i., 9; use of, in a free 
church, i., 9; sale of, i., 10; 
decotatioa ei, i., 10; effect of 
destruction cr tale of church, i.. 



Citiienship, continued 
righls of do not descend to 
children whose fathers never 
redded here, i., 22; our laws 
cannot aSect persons living in 
another state, i., 23; □aturali2a- 

definition of naturalisation, L, 
23) naturalisation oi merchant 
seamen, i., 23; of soldiers, L, 24; 
who can be nsturatised, L, 14; 
females are induded, i., 24. 

Qeaiing^ouse (see Check). 

Cold storage, ordinary prudence 
must be eiercised, v., 734; what 
bailee must do if temperature can- 
not be preserved, v., 734; for 
what damage it is liable, v., 734; 
liability if fruit is froieo, v., 735; 
how far liabUitj can be limited 
by express stipulation, T., 735; 
liability tif bailee of refrigerates 
car, v., 736; when carrier is 
required to furnish them, v., 736, 

CoUision (see Marine Insurance). 

Comity (see Corporation). 

Community property (see Husband 
and Wife). 

Compensation (see Director; Pat* 

Coodonatian (see Support and 

Separation). 
Connivance (see Support and Sep*- 

Consanguinity (see Descent). 

Consideration, is needful, m., 3G9; 
iceaning of, iii., 369, 370; need 
not be adequate, iii., 370; it is 

sy another's debt is without a. 



., 370; agree 



question for itself, i., 22; is 
conferred on children born abroad 






371; actual acceptance of pari 
for whde is valid, iii., 371: 
mutual fraud is a valid, iii., J71] 
illegal Gonnderatum will no< 
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legal pan (tf diviEible conndei 






siminal chirge 



eerrice is a good coDsidcration 
for a ptomiw to pay, iii., 374; 
worth of pan <J an igrecd Ectvice 
can be recoTertd, iii., 374; but 
not evoTwhere, iii., 374; worth 
«f voluniaiy Ettvice cannot be 
tecorered, iii., 374; promiGe i> 
good CfuuideracioD for a promiBC, 
iii'i 375> if appliuilion to mib- 
tctiptioD paper, iii., 375; force 
of a leal to it, iii., 375; when 
(ubKtiber maj withdraw, iii., 
375, 376, 3SS ; contract imposeible 
of fiifonnaiice cannot be en- 
forced, iii,, 376; meaning ol 
legal impOESibilitj, iii., 376; 
contract with a failed conEidera- 
tioD cannot be eofoiCed, iii., 376, 
377; if failure Ie only partial it 
maj be, iii., 377 ; whal is cooEider- 
BtioD for charges in building 
contracts, iii., 377; tbougb 1 
^deration be required proirf 1 
be omitted, iii., 37j; if instniii 
have a Eeal proof of coDsidcra 
maj be omitted, iii., 
when moral objectioD 10 

may be modified without i 
ii.'., jgo. 
Contract, definition of, iii., ;__ 
'classification of, iii., 358; what 
is a apedalty, iii., 358; what is a 
ample contract, iij., 35S; exe- 
cuted and executory, iii., 358; 
express and implied, iii., 359; 
who ii a minor, iii., jio; when 
infancy ends., iii., 3601 whal 

361; what things are DecesMries, 



Contract, continued 
iii., jtii) what are ToidBble, iiL, 
361; what contracts he can 
disavow, iii., 361; what he can 
disaffirm or ratify after attauling 
majority, iii., 362; bow he can 
ratiy, iii., 3611 bis contra 



'oided r 



I for> 



= is not alwap 
confirmation, iii., 363; effect of 
retaining possession, iii., 363; 
he is liable for neccEsaries, iii., 
iii., 363; and for money thus 
used, iii., 363J tendency of courts 

void, but voidable, iii., 363; 
he cannot escape from fraudu- 
lent contracts, iii., 363; carmot 
bind bimEclf when be has a 
parent or guardian, iii., 364; 
parent is not required to pay 
debts of child, iii., 364; minor 
may bind himself with parent 
or guardian's consent, iiL, 364; 

contract avoided, iii., 3651 parent 
may give minor right to make 

Tesi how "m^ 






ransfon 



dable 



iii., 366. (See Consideration; 
Corporation; Director; Damages; 
Husband and Wife.) 

Contributor, rights of, to fund 
given to trustee for distribution, 
v., SjS. 

Copyright, right to, ii!., 346; 
sections of statute, iii., 34(1; 
copies must be sent to library at 
Washington, iii., 348; penalty for 
neglect, iii., J4S; meaning ot 
book, iii., 349; who is an author, 
iii., 349; copyright may be 



Copyright, condnued 

auigncd, iii., 350; unpubliihed 
nuDUecript may be, iii., 350; 
«hui an amgnnient it a license, 
SL, j5o; may be done orally, iii., 
3J0; wb»t is induded in, iii., 
350; Mteosion of copyright, iii., 
35O) what is an infringement, 
iii., 350; there muBt be a copy of 









■' 35'; 



. 3S'. 

.. JS'i 

trautlatiou may be, iiL, 351; 
abridgement is not, iii., 351; 
tcmedy for inhiDgemeut, iii., 
351; it viti not extend beyond 
injury, iii., 351; may be tempo- 
rary, iii., 351. 
CoiporatiDn, vhen shares in are 
real property, i., 8; rettrictioni on, 
to hJd land, i., 17; deed to 
future, is a nuUity, i., 51; ueed 
not use corporate seal in eie- 
■ ■ ■ -..sy. mode of 



atockholder, T., 761; what is the 
consideration for [he contract, t., 
761; right to withdraw, T., 761; 
effect i5 agreement to tubtcribe 

binding, v., 761; how contract 
may be forcaed, t., 761; effect 
cf Etatutory aubacription, Y., 762^ 
nature o! habitity, T., 763; bom 



fictitious subscripcia 



, 764, 767; cDcditioaal sut>- 



Corporalioa, continued 
scription, v., 765; issue of 
certiffcate not essential to mem- 
bership, T., 765; how new 
shares may be issued, v., 765; 
old stockholders may have their 
proportion, t., 766; issue o£ 
prcfentd stocltrT., 766; purpose 
of, T., 766; diiidenda on, v., 766; 
Toiing power, v., 766; may be a 
loan, v., 767; distinction between 
contract of present membership 
and future purchase, T., 767; 
membership cannot be created 
without member's consent, T,, 
767; effect of altering articles, 
T., 767; how an irregular sub- 
scription may be treated, v., 76E; 
authority (€ directors to dispose 
of unsubscribed shares, v., 76S; 
authority of agents to receive sub- 
scriptions, v., 76S; who is a i& 
facio stockholder, t., 76S; written 
contract for shares cannot be 
Yaried by parol eyidence, Y., 768; 
eSect of false representations 

subscriber must inform himself 
about legal consequences of 
hiGact,T.,769;eSect of cancelling 



77 li 



for 



J 771; when lien e 

eiist by usage, y., 771; diridend 
may be retained for debt, T., 771; 
payment for shares, v., 773 [ 
defences against payment, »., 
773; when shares are forfeited, 
v., 773; mode of celling, v., 774; 
stockholder's liability ceases after 
forfeiture, T., 774; Uability of 
stockholders to creditors, v., 774; 
is determined by charter i« 
statute, T., 774; power ci ma jority 
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of mcmbai, v., 775, 7S5; kindi 
ci, T-f 777; vhat ii a ic^ ctvporl^ 
tion, T^ 77S; cUtnficatioa of 
corporatioiu aggr^ite, *., 7791 



mode of oesting, T^ 7S0; 
duradon of, v., 7S1; how it lives, 
T., 7S1; hsB no ban, y., 781; 
■uthoiiij i> gnnted ud cod- 
tidUEd b; Hate, T., 7S1; hu a 
•eil, T., 781; iti authority or 
privilege ii called 1 Eranchise, v., 

can Bue and be EUed, T., 783; 
CBD hold aad sell leal citate. 



783; 



: <S, 1 



, 784i 



784; 



DocifiKl, T., 786; what can be 



uid ipedal meedngi, v., 7E7; 



hwir and pLi 
it controlled b; nujoritj, 
Dujorit)' DEcd not be preeent, 
7S5; unless statute requitea, 
78;; riti£catian at action 
other ROcUtolders, t., 7! 
It be ptopetl^ call 






eeting d 



adjourned, v., 787; memben miy 
adopt by-tairs, v., 7SE; limitation 
in adopting, v., 788; must be 
reasonable, T., 789; adoption of 
banlung bf^awi, v., 739; b j-lawi 
adopted by savinge banks, t., 
790; raOroad bj-UwG,V'i79o; crca- 
tton at lien on stock by, v., 791; 
knowledge of them hf outsidcrK 
ii notpreiumed, T.,79i; aesignee 

holder of lecord is oidj rule, v., 



Co^ontian, oooliBind 

ma jofity ii not alwaji vitiated bj 
recoring Slegal vota, v., 791; 
when votei for diaqualified candi- 
date will not be tlirown away, 
T., 793; votiag may be by proiy, 
'■> 793; "B'" ""St b« cipresslj 
conferred, v., 793; bow power 
of attorney must be executed, V, 
793; corporatioa cannot vote its 

cj inspector oi cLection,^T., 793; 
corporation can do busiiieai in 
another state, v., 794; unless 
prohibited, v., 794; can do 
whatever ia not prohibited, v., 
795; rules of comity have the 
force of a legal obligation, v., 
795; state can exclude foreign 
corporation, v., 795; may impose 



impose t 



r licensi 



removal at 
suit into fedetal courts, v., 796; 
directors may bold meetingi ou^ 
dde of state, v., 796. (See 
Director; Wrongi of Corpora- 
tions; Dividend; Agent.) 

Correspondence (see Assent). 

Curtesy, when does husbaud't 
estate by, vest in him, vi., 90J; 
legislature may change such an 
estate that has not vested, vi., 
901. (See Tenancy by Curtesy.) 

Custom (see NegotiaUe Paper; 
Bm|Joyer and Employee). 

Cut timber, whether real or 
personal property, i., 14. 



:, iii., 414; how it can 

sed, iii., 415; it must 
a person to be cause cf 
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■ctiaa, iii-, 416; it inuit be fil». 



a iiidiholdiDg ct infonnation, 
iii^ 414; to obtain rcdrcBB vbat 
muit be shown, iii., 415; vhen 
deceit iix GtatemectB of directon 
ii sctioniiblc, iii., 418; deceitful 
KitementB concerning perwnil 
credit, iii., 419; deceit in UK <rf 
trade-mark, iii., 410; deceit 
growing out i£ a partially false 
Uatemeiit, iii., 410; there ii no 
liability for deceit when infoito^ 
tioa is open to both pailie), iii., 
430} or die coDtract ie in irritine, 
iiL, 411; judicial tendency ii to 
nuke eeller liable for his state- 

buyfT ought to 



., 411; teller should 
not corer up a thing to prevent 
buyer from seeing, iii., 411; 



law, iiL, 421; how fraud nuy be 
poved, iii., 413. (See Contract.) 

Deceit (see Damages). 

Dedication, public may acquire a 
park, way, or other land by, 
ii., 219; it may be implied, ii., M9. 

Deed, diSereot kinds of, i., 44; 
quitnjaim, i., 44; iodennm, i, 
44; warranty, i., 44; lei 



■.+51' 



St be 



complete bdore dcIiTcrj, 
■iterationi, i,, 45; presumption 
concerning time they were made, 
L, 46; how they should be made, 
L, 46) loss of deed does not destroy 
pantee's title, i., 46; what relief 
can be granted, i., 47; minor 






, 47; when he c 



fnudulem deed may be 1 
"ide, i-j 50; in making, what 
names should appear, i., 50; 
deed to fictitious person conieys 
nothing, L, 51; deed 1 



nuUity 



' ^V' 



existing person, L, 51; future 
CGtate may be granted to a person 
not Hnng, i., 51; this may be 
done [hiough a trustee, !., 51; 
deed to a future corporation is a 
nullity, i., 51; uie (tf seal, i., 5j; 
what is a, u, 5]; mode eS affixing, 
L, J3i how many may use it, i., 
53; corporation need not use 
corporate seal, J., Jj; how deed 
must be vitnesEed, L, 54; deed 
may be executed by attorney, i., 
54; how deed must be signed, i., 
jj; how public bodies must sign, 
i., 55; deed need cot be read to 
grantor, i., 55; imless he is blind 
or ignorant, i., 5;; deed must be 
dated, i., 56; presumption con- 
cerning date, i,, 56; delivei 



., ;6; while grantor 



compleH 



t be 



i., ST, deUvety r 
be actual or verbal, i., 57; 
delivery may be to grintee or to 
unknown person for graptee^s 
benefit, i., 57; if deed has a 
condition this must be fulfilled 
before delitery, i., 58; to what 
time delivery relates, i., jg; 
effect of redelivery of unrecorded 
I destruction 






icella- 



1 needful t 
i., 114; deed of confirmation 
ts effect, i., 58; what partiet 
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giuitoi'E creditors, i, 59; Then 
gianlce must accept, L, 59; 
presump&on canccmuig iccepl- 
mce, L, 59; accepiince b; minor, 
L, 59; acceptmce bj inune 
person, i., 59; deliin? of deed 
^ escrow, i., 59; this dependa on 

full; eiecuted, i., 60; eacTDW bu 
no effect until condition is per- 
formed, i., 6o; deliierj of com- 
pocitioQ deed, i., io; object of 
recording, i., 61; i* not con- 
cluii*e proof of delirer; and 



of the 

for doing ihiG, i., 61; tigbti of 
piniet between deliTo; and 
recording of deed, L, 62; ac- 
Itnowledgmenc of, i., 63; effect 
at deed vithout, L, 63; where this 
muM be done, L, 6]; colificate 
i^ acknowledgment, i., 63; act 



-M\, 



• '!■ 



land b; non^iiTigable Aeam, 
i., 671 centre doei not ilwaya 
fann the line, i., 67; when the 

boundai7 bf tida! narigable 
stream, i., 67; boundaij bj non- 
tidal narigable itieam, j., 67; 
boundaiy bj natural pond at 
lake, i., 6i; effect oi changing 
freah-wata pond aa a boundaiy, 
i., 68', low-WBlet muk a> ■ 
boundary, i., 68; boundary by 
artificial pond, L, 6S; ownerabip 
cS bed di lakca and naiigable 
imn below high-water matk, 
i., 6S; boundai]' b; a highway, 
i., 68; rigtli d adjoining ownen 
when highway ia abandoned, L, 
69; coTeaanta in deed relate to 
land enclosed, i, 69; grantee c£ 
land bounded by private way 
auguires no right therein, i^ 69; 
boundary by > park L, 69} 
quantity does not control couries, 
dietancet or monumeuta, L, 69; 
effect of clause, "more or lesB," 
L, 69; reference to other deeds, 
i., 70; what paBKS witb cbe land, 
i., 70; rule between grantor 
and grantee, 1., 70; when it 
includes accretions, L, 71* Cor^ 



deuce of its truthfulness, i., 63; 


nants! the right to conyey. 


courts strive to uphold hii act. 


i, 7 1, 78; when it is broken, i., 7 1; 


L, 6,; .rte of evidence to explain 


posaesaion, i., 71; encumbrances, 


deed, i., 64; when grantee nuy 


i., ^l, 77! fonns «i, i-. 71. 77i 


apply to court of equity to correct, 


quiet enjoyment, i., 72, 78; 




who is bound by it, i., 73! when 


boundaiy cannot be mended by 


it ceases, i., 73 ; special covenants. 






eontr.^ course, and distances, i.. 


covenant does not protect pur- 


65, 66; location of monument is a 


ctater from suits, i, 73; distini- 


Questtoo of fact, i., 65; use of 








i., 66; nJea existing in Western 


run with the land, L, 74; temcdj 
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peiwuul ind 
75! CESCDtial 



Deed, coi 

elementa of real cothui 

76; leg^ tendencj is to regard 

particular coveaarits ma nith 
the land, L, 77; damages that 
aaj be TccoTcrcd for breaking, 
i., 78. (See EEto[ipel; Huiband 
and Wife; Mortgage.) 

DeuuBd («x Negotiable Fapei). 

DeMXDt, meaning o! bar, i., 79; 
beir prcEumpdye, i, 79; vhen 
'i-. 791 
It law 






heir apparent, i., 79; heir 
becomes owner wilhput ( 
i., 80; he cannot discla 
title, i., go; he can part vith it 
afterward, i., go; when he ia 
entitled to rents, i,, 80; wfien he 
is entitled Co damages for talcing 
land, i., go; when land can be 
taken for ancestor'! debts, i., go, 
S4; degrees oE relationKhip, i., 
go, gi; lineal ciiuianguinity, i., 
80; collateral consanguinity, L, 
So; niles of descent, i., g[, gl; 
bj the commaa law, i.. Si; bj 
canon law, i., 81; who is a 

L, gi; rule applfing ta ancestral 
estate, L, 84; hov posthumous 

illcgitiiDaCe children inherit, i., 
84; land descends bj the law of 

pass b7, L, Ss; patents, i., gj; 
land sold, but not transferred, 
i., gj; rents, i., Sy, deduction for 
a^acemen,.., 



Director, continued 

ihoritj, T., 798; should be prac- 
tical business man, T., 798} gen- 
eral aulhotitr of, 799; how far 
directors can delegate this author- 
board, v., goo; all need not nweC, 
T., goo; can ralifj' singly, t., 801 ; 
cannot eipel a director, y., 80I ; 
are not technically trustees, v., 
goi; muEE pay corporation'! 
debts, T., Sol; cannot fix their 
compensation, T., g02; caonot 






T-, go4; when knowledge of di- 

T., 804; Talidity of action of 
directors in two companies with 
opposing interests, v., B06; gen- 
eral liability of directors, t., 807; 
what degree of care they must 
exercise, t., 807; are liable for 






hould 



be done, 

previous liability by resigitirig, 

T., gio; authority of president 
and other general officers, y., 

it, y., 8 10; eilensioQ of authority 
is not uniform eyerywhere, '., 
811; gradual growth of authority, 
T., 8111 authority of vice-presi- 
dent, T., 813; appointment and 
authority oE agents, y.,g 13; officer 
must serve faithfully,?., 8i4i hil 
liability to it for wrongdoing. 



Director, coDrioucd 
t., in; remedy against him for 
hiB wrooga, t., S14.; liabilicj Co 
creditoTB and stocidialders foi 
wrongdoing, T.,gi4. (See Deed.) 

Diiidend, irhaC ii a, t., S19; uotd 
dedared a> part of assets, v., S30; 
U asHti stocklioldcTi haie no 
claim to them, T-, 830; is a Tested 

creditors, T., Sjo; must be paid 
out of earnings, t., 830, 831; 
cannM be declared out of bor- 
rowed money, v., 831; interMt 
is oat a auiplus proSt, t., Sji; 
canDoC be declared oa unearned 
jaemium, v., 831; profits of 
mjiUDg corporation, T., S]i; can- 
not declare dividend out of capi- 
tal, v., 83x1 illegal dividends may 
be reclaimed, t., 831; corpora- 
tion cannot reduce and distribute 
capital, T., 833; legality of diri- 
doid must be regarded from time 
of making it, 1., S33 ; declacatioii 
of dividend ii disciedotiary, v., 
833; tbi> must not be abused, t., 
833; mode of distributing, v.. 



S3+; 



'.,834; I 



■ legatee is entitled, v., 8];; only 
ttoddiolder of record is paid, v., 
83s; pledgee'a right to dividend, 
v., 835! " payable in cash, v., 
8(5; corporation may make stock 
dividend, v., S361 does new Modi 
go to legatee, receiver or re- 
mainder-man, v., 837; when it 
can retain dividend to pay atock- 
holdei'a debt, v., 836; when 
assignee has rigiit to dividend, 
y^ S36; who is entided to divi- 
dend declared after a bequest 
takex effect, v., 836. 
Division fence, effect of agreement 



Division fence, continued 
on location of line without refer- 
ence to true boundary, i., 101. 
(See Easement; Fence; Forma.) 

Divorce, eflecl of, on American 
woman married to foreigner, L, 
35. (See Support and Separa- 

Dog, what kind of property is a 



!., iSii i 



■.3'7i 



coUar 






317; public can regulate keeping 
of, ii., iSS; may be licensed, ii., 
1S8; iii., J17; when dog may be 
killed, ii., iSg, 189; ■ registered 
dangerous dog may be killed, ii., 
189; dog chasing sheep may be 
killed, ii., i^; ■ ' 



domg 



191; remedy for 1 
kiUiog a cat, ii., 291. 
Domicile (ecc Guardian). 



nischief, i 



r, definii 






the right is perfected, i 
astignment c{ dower, i., im; 
priority cS husbond^s ocditots, 
L, 118; rights of mortgagee, i., 
ii8; in what eatate dower may 
bedaiuted,!., 118; in land mort- 
gaged, i., 128; if land must be 
tcJd her right will attach to the 

aSected by his title, i., 119; she 
acquires no rights in land tt 
which he is the nominal possessor, 
i., 119; she must join with bim 
in deeds to convey a good title, i., 
130; legal marriage needful ta 
sustain, i., 130; effect of voidable 
marriage, i., 130; may be lost by 

by remarriage or settiog aside 1^ 
divorce, i., 130; may be lost by 
destruciion cJ her husband'* 
estate,!., 131; cannot be affected 



INDEX — CtmihuJ 





ii., 118; nra- be cxduiiTe, a.. 


when il may be atngned to her. 


128; owner muM confine himidf 


i, 131; her ri^ untfl asngn- 
rnenl,!., 131; modes irf atcigaiDg 
dower, L, 131; her remedy 00 


to the UK of hii right, Ji., 119; if 
acquired for one purpose it can- 
not be used for another, ii., 119; 


tchiul to airign, i., 131; ■none)' 
in Beu of, i^ 131; may be batred 


who must repair, ii., izq; whta 
the one entitled to use the way 


tsj joiDtute, i., 131; how thii is 
done, L, 131; marriage settle- 
maittjL, 132; testator's pronsian 
tal;.uAi,.j3. 


can pass over other land, ii., 119; 
right of way cannot be acquired 
orally, ii., 130; but may be sur- 
rendered orally, ii., »jo; what 



Drunken people, what contracts 
diey can make, iii., 367; 
liable on a negotiable m 



Buiibed, ii., 113; dassiflcalion 
of, ii., 113; how acquired, ij., 
214; aale of dominant estate in- 
cludes, ii., 314; cannot be in- 
created, ii., 115; use of footpath 
by others, ii., 115; selecDca d 
way from Decessity falls on owner 






can be done if he does n 
it, iL, 215; once chosen it cannot 
be changed, ii., 215; same rule 
■pjdies to otber eatementi, ii., 
115; effect on easement cf di- 
vidii^ the dominant estate, ii., 
216; ri^t ci way may be ac- 
quired by prescription, ii., 226; 
time required, ii., 116; use must 
be continuous, ii., 126; the use at 
first may haTC been b^ pCTmission 
iL, 117; what kind of use is ad- 
Tcrse, iL, 217; injury to another 
as a test, ii., 127; prescription 
does not run against a minor, ii., 



how right to hgl^t and air may be 
acquired, ii., i]o; caimot be 
eadiy gained, ii., iji; effect of 
uninterrupted use, iL, 230; lo 
make a window is not an adverse 
use (J another's property, iL, 131; 
right to enjoy a prospect, ii., 131; 
use of lateral support uS land for 
wall and other purposes, ii., 136; 
right to lateral support of high- 
way, ii., 237; no person can in- 
jure inatlier,ii., 136) right to UK 
party wall, ii., 1371 often ' ' 



dby 



-.»37i 



, X37; ownership at, 
ii-i 137; riglit of minoowner, iL, 

face, ii., 238; right to maintain 



tain fishery, ii., 13I; no pre- 

i)., 233; effect d his father's 
death vbile prescription was 
running, ii., 2381 rights in a 
dirision fence, ii., 239; how they 
may be eitinguisbed, ii., 239; 
rightsin ' '■■ 



d belo> 



mark, 



1 limited bj public right 
of tree naTigatioD, iL, 239; rights 
in a Undii^place, ii., 239; this 
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it dttemiiDed b; local usage, ii., 
139) right to take gttTel ind lalill 
from uiotbei't Und, ii., 140; 
bow 1 bod7 piditic cin acquire 
the light, iL, 240; how «n egae- 
it msr i>e lo«, ii., 140; hj 
"., 140; by non- 
., 140; vbat are acts of 



not be put in words, ri., 971; 

writing, vi., 973 ; parties must b« 
d age, ^., 973; iiow contract for 
iodi&iite KTvice miy be ended, 
vi.,974) howcoutiact tor definite 
•errice may be snded, ri., 974; 
nibftdtutioa of one contract for 
mother, ti., 974; right to end 

right to recover when contract 
baa not been fullj performed, vi., 



9TS; ■ 



»for 



i-> 97S; ' 






iparth of serricei, ri., 

£5; employee can >ue at ODce for 
! employer'a riolation of hlB 
contract, ri^ 976; bow conlract 
ia affected by cuatom, ri., 976; 
iac what caiuei employee ma; be 
dismJMed, ri., 976, 977; when 
dismiisal it juetified, ri., 977; 
when employee ii justLGed in 
learing, ri., 978; employer may 
condone emfjoyee"! mnduct, vi., 
yji; consequeocea of return to 
lioA after dimiitMl, yL, 973; 



Employer ck., contmuea 
emplojee is liable for not eieiw 
cising proper itill, ri., 979; alio 
for conepiticy, ri., 979; actioiu 
against third persona for enticmj 
or injuring employee, yi., 979s 
employer ii bound by employees 
acts done ia course of emplc^ 
ment, ri., 980; effect of ntSjiag 
employee's act, ri., 9£i; wbea 
employee ii liable, ri., 981; hit 
habili^ for criminal acts, VI., 9S1 ; 
when both are liable, ri., 981; 
independent contractor ii not 
liable for couduct aS employees, 
ri., 981; when boA are liable, 
ri., 983; employer"! right to coi^ 
recthisemployeciri., 983; either 
can defend the other, ri., 983; 
liability of employer to emplojee 
for negligence of another*! so^ 
Tant, ri., 983; employer is not sd 

ployces, ri., 984; employee must 
use ordinary care to avoid in- 
juriei, vi., 985; what is ordinary 
care,vi.,98si employer must use 
ordinary care in celecting tei- 
vants, ri., 985; and in selectinf; 
appliances, vi., 987; employer's 
duty to make repairs, ri., 989; 
bi) duty to mahe inepectiont, ri., 
991; must proride Buitable wor^ 
ing places, vi., 991; must provide 
adequate aiEiB[ance,ri., 994; his 
duty to inform employees how to 
use sppliancei, ri., 994; du^ to 
make cegulatkins for mioors, ri., 
995; should not expose in^t> 
perienced servant without warn- 
ing) vi.| 996; employee may teof 
porarily assume risk of another, 
ri., 996; may assume unusual 
risk, vi., 99S} may assume ride 

unless he does not compreheDd 
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Employn etc, coDtiDued 

it, ii., i^ioo; doa not axjine 
riek known to hk empkiyer but 
not to bimKtf, ii., looo; he 
■E£um« rifika known to both, Tt-, 
looi; employers uc relieved 
when employees continue to work 
after knowing of defect, tL, tool; 
effect d{ pTDtestiDg and Hill woik- 
ing,Yi.,iooij eScct of promiM to 
discharge incompetent employee, 

looz; employer has reaaonable 

Ti., looi; hon long cmplojier 
' 18 responsible for work, vi., 






t fcllon 






Employei'e ioBuraace, concract ex- 
empting employer from liabilitf 
tor his neghgence is loid, iT., 675; 
how such i policy ii construed, 
IT., 676; A poHcy may indemnify 

iT., 676. 

Escrow (see Deed). 

Estoppel, what is, i., toS; kinds of 
L, 108; effect of, L, 108; hov 
Mtablished, t., 109; a misrepre- 
sentation tiiat does not mislead 
is not an, i., no; effect cS a 

lUJ poisesBor by agreemFnt is 
estopped from questioning other 
pai^s title, i., m; lessee caanol 
queitkm lessor's title, i., til; 
estoppel may be effected by 
deed, i.. Ill; grantee is estopped 
from denying his title, i., tii; 
corenants of warranty raise an 
estoppel, L, in; quit'^laim deed 
does not work an estoppel, i., 
iii; who are bound by an 
estoppel, {., Ill; to estop one he 
must be legally capable of mak- 



Estoppel, continued 
land under an executory contract 
i* estopped from claiming title, 
i., 1 1 1 ; may be effected by deed, 
i.. Ill; grantor is estopped from 
denying his title, i., ill; cotc- 

estoppel, t, in; defectire deed 



bound by, i., 112; who can 
enforce an, i., 112. 
Eiecutot, authority of, to make 
deed, U, 4S. (See Trustee.) 



Farm, what goes with sale of land, 

160; wood, ii., 160; manure, ii., 
160; with bouse, ii., 261; furnaces, 
ii., 161; mantelpieces, ii., 161; 
gas firtures, 11., 161; pumps, 
water pipes, ii., i6z; what things 

things ate indudtd in a mortgage 
deed, ii., 264; rights of proprietor 
adjoining a highway, ii., 164; to 
use of land therein, ii., 264; or 
the mincrala underneath, ii., 164; 
and to the grass, ii., l6^, 165; 
he may plant shade trees, ii., 264; 
use if street for depositing 
building materials, ii., 166; and 
for displaying goods, ii., 266; 
his right) against others who 
make wrongful use of highway, 
ii., 1^7; one cannot deposit any- 
thing in front of another's 
premiseg, ii., 267; if this is done, 
the other can remore them, ii., 
167; how land may be taken by 
raOroad company, ii., 26S; it 
may become the puidiaser, ii.. 
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168, 169; it it required ti 

fences, ii., 169; what kind of 
fence ii required, ii., 269; : 
agiee concooiag fence, ii., 
ite liabilirj if agreement ii 
obEerred, ii., 270; gates, ii, ' ^ . 
vhea fence muBt be built, ii., £70; 
liabiUtf for animals la-nfuU; on 

fence ia defective, ii., 1- 

liabilily for animals 
idjoining proprietor, , . . 
liability for animals unlawfuUy 
on track, ii., 171; liability for 

272; in approaching it . 
sbould be run, ii., 371; dgnal 
should be given, ii., 272; liibihty 
for frighteniiig horses I _ 
ment nf train, ii., 17J; liabilily 
for Etcs, ii., 273; when lailroad 
is not liable, ii., 27J', must use 
the beEt mcaiu to prevent them, 
ii., 27+; ill duty to extinguish 
Ihem, ii., 27+; laud-owners are 
not required to guard agiinit 
fires, ii., 276; when railroad must 
employ watchmen to prevent, ij., 
176; may stipulate against loss 
by, ii., 276; liibili^ to non- 
adjcnning owners, ti., 276; lia- 
bility by atatute, ii., 277. (See 
Fence.) 
Fence, inject of, ii., 177; entry of 
one's cattle on land tj another 
a a trespass, ii., 278; stranger 
baa no right on unfenced land of 
inolher, ii., 17S; cattle thus 
enleriDg may be turned back, ii., 
278; must not injure them in so 
doiog, ii., 178; partition fence 
may be built by agreement 01 
statute, ti., 178; how a statutory 
divj&ion ia made, iL, 279; 



refuses to build, ii., 280, 281; 
delinquent is without a remedy 
for injury done by his ndghbour's 
cattle, ii., igi; Imptaper action 
of fence ~ 



until d 






portion belongs 



for damage alone, ii., 28 1 ; 
what kind of division fence owdot 
may erect, ii., 282; ronoval at 
partition fence, ii., 183; remedy 
for injury in removing, ii., iSj; 
what may be done with trespan- 
ing animals, ii., 284; th^ may 
be impounded, ii., 2S4.; detainer 
cannot confiscate them, ii., 284} 
may Iiold them until bis damage 
is made good, ii., 284; impound- 
ing laws must be reasonable, iL, 
185; notice of their sale must be 
■ ,i!.,'«5!'" "■ " 



28si 



mpt from impounding law, it., 
[i in the South and Far West 
uLtle must be fenced out, iL, 
286; reason for tliis different rule, 
a, ii., 2S6; cattle cannot suy on 
land of another against his cm> 
sent, ii., 287; no title is gained by 
feeding cattle on land of another, 
ii., 287; feeding on land endoflcd 
is common, ii., 187; against what 
cattle landKkwner must fence, D*, 
287; cot against cattle unlaw 
fully entering through land <il 
adjoining owner, ii., 187. (See 



Fidelity 



•.;T^, 



., , , lies employen &om 

fraud <rf employees, iv., 677( 
notice insured must give to in- 
surer of discovny of fraud, iT.,t77. 
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tbe (ice Faim; Fire inniruicei 

Kre iDEunnce, nature rf, ir., S43; 
methoda of, iy,, 644; effect cS 
uuge, iv., 644; rules of con- 
Mruii^ policy, IT., 64.5; diitiDC- 
tioii between policy of mutual 
■nd Mock compaiiiea, ii., 645) 
Tcquiremeiita <^ mutual coat- 
pan]', jr., 64J; fonn of applica- 
tiou, iv., 645; iBsertion of Kale of 
preinitni in pcJicj, iv., £46; 



Tidatet the policy, iv., & 
lepaitg, IT., 648; insured m 
have interest in properly, ! 



paper, iT., 650; wbe 
is DOC a wsttanty bi 



v., 650; may be 
, S50; effect of 



: be 1 



istuied, 



651; property 



lire or exposed to a dingeroui 
fire, iT., 651; iniuier ii not liable 
Iot Iom caused by heating, iv., 
65a; to be liable lost muei be by 
fire, iv., 651; dihgence the 
isaurcd must exercise to preserre 
property, iv., £51; be cannot 
jecATH' when guilty ttf fraud, iv., 
6jl; fiie cauted by iasauity of 



«, continued 

iniuted would be no defence, it., 

65]; to what citepc mutual 

company can 



. 6m 






t fait 



* p»y. 



653; poUcy 
can be asngned, iv., 654; with 
iniuiei's conient, iv., 654; to 
obtain money certificate of lota 
mutt be presented, ir., 654; 
notice ri loci to insurer must be 
giten, ir., 654; notice may be 
waived, iv., 654; inGurer does 
not pay for loisei of profits, iv., 
654; incurer may tebu3d, iv., 
654) or repair, iv., 654; when 
repairing or rebuilding must b« 
begun, iv., 654. 
Fishery (see Easement). 
FiituTM, what are, i., 8, JO. 

(See Lease; Mortgage.) 
Foreclosure (see Mortgage). 
Foreipi corporation (see Corpora- 
Forgery (see Check). 
Forms, lease, ii., 195, 196; lease 
of tumished hoUGe or apaitment, 
ii., 199; guarantee endorsed on 
lease, ii., ysi; lease of flat, ii., 
301; agreement for fumithed 
idlord and 

i°Si 



igreenu 



, J07; a 



fence, 



J09; 



certificate 



appointment of division fence* 

strays, ii-, 310; mortgage on 
goods and chattels, v., gfe; 
form of ceiti£cate of Hock, t., 
861; agreement to sell share of 
stock of an incorporated eont- 
pany, t,, 861; tranifa- of slock 
of corpocatian or bank, t., 863; 
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Formi, continued 
pover <it ttxonef to tniufer 

stock in a bmk «■ corporaCio" 
*., 863; bond, IT., 678; bond 1 



d for 



. £78; 
noaty w 



iv., 679: I 
of indemnity to 1 niretj in 1 
bond, it., 679; bond of in- 

6S0; contract of co^aitoenbip; 
;; generil letter of credit. 



., 683; i 



build 3 



. +7»; 



Fuel, 



icther 



»(«, 



guardian id litem, Ti., 94^ 
mairied warnan as guudian, tu, 

n., 949; vben he ciDoot propcdj 
act, vi., 949; when trustee can 
properly act, vi., 949; office 
cannot be jBtigned, vi., im4; 
■equencc of atnuning U 



471^ bill of Bale, iii,, 474; agree- 
ment for buOding, iii., 4 
notice of mechanic'a lien, iiL, 4 
Franchise (see Corporation)^ 
Fruit, OD treea on boundaiy 1i 



real or personal 



Gift." . , . 

General aierage (see Marine In- 

Cuaranty, definition c 

promise must be to pay anothet'l 
debt, iT., 581; must be in 1 
i»., 581; language of, iv 
must be accepted, iv., 
claim against debtor mu 
be prosecuted, it., 583; ! 
for which guarantor can be held, 
iv., 583; revocation d, iv., 584; 
but not always, it., 584. 

Guardian, who is natural guardian 
rf child, ri., 94 ■ 
person only, 
what ii guardianship in socage, 
n., 94S; tenamentaiy guardian, 
ti., 94S; dianceiy guardiai 
948; statutes? guar^D, vi, 948; 






author! 



. 9S°i 



discretion of c 

cile is proper place of appoint-* 
meot, vi., 950; Lis domicSe 
usually follows that <rf bia 
guardian, Ti., 951; when court 



are withheld, vi., 951; support is 
Itcoited to ward^s income., vi., 
951; guardian has general mai^ 
agement of ward's estate, vi-, 
954; how legal proceeding* 
should be conducted, ri., 954; 
how he must make iaTestmeUs, 
TI., 95^; authority of guardian 
outside his ward's domicile in 
bvesting, vi., 955; cannot convert 
petSDQjl into real estate without 
judicial consent, vi., 955; manage 
meot and sale of real estate, vi., 
956; must be sold by order of 
court, Ti.. 9j6; ordrr must be 
strictly followed, vi., 956; sale 
of personal proper^, ri., 957; 
should not mingle ward's funds 
with his own, vi., 957; cannot 
putdtase ward's property, ti., 
95S; what action can be taken 
li tbia is done, yi., 959, 960; 
liability for eiceeding his author- 
ity, vi., 960; liability for ward's 
contiacti, vi, 960; authotity 10 






Guardiutf continuHl 

mUEt file iuyeautrj cl irnd"! 
property, vi., 561; how prepued, 
fi, 961; ia pimimed to be 
correct, vl, 961; mutt nuder 
Gnil accnunt, n., j(l; hmr 

regsnled, Ti., 9611 
Ti., 963; pre- 

ut gift fiom ffud 
to guardian, tL, 96}; vaji of 
ending guardiuuhip, vi., 963; 
how guardiu may be remored, 
Ti., 964; vud's itoi^j for 
guardian*! mitappUcatioi) 
of fundi, n., 965; court can make 
needful oideti to proleo 
mate, vi,, 965; guardii 
gire bonds, ti., 965; liability cJ 
turcty on, ii., 965; wben a 
special bond may be lequiied, 
Tj., 966. (See Leaic; Coipara- 

Higbway, in diiiing each must beep 
to tbe rigbt, ii., 148; lune j ' 
appliei on a tempoiaiy way, 
Z48; when the rile may dm 
dbaemd, ii., 14!; doo not apply 
to city atreet, ii., 148; Dot when 
crotEiDg at turning into a road, ii., 
148; ■ pcrion driving 
must not unduly obstruct ttavel, 
ii., 248; not muEl a street railvay, 
ii., 149; a person driving on tbe 
vrong side assumes tbe liili, ii., 
149; he must use greater care, ii., 
149; an who use a public street 

ii., 149; every one ia justified 
in assuming diat others will do 
•0, ii., 249; rights ot traveflera 
pmg in same direction, ii., 249; 
iriicn leader ia « is not required 

person attempting to pars another 



Bighv^, continued 
must do, ii., ijoi rights ol 
walkers, ii., IJO; how tbij must 
move at crossiligi, ii., Ijo; 
tights ol children and infirm 
pemni, ii., xjo; a driver must 

injure them, ii., 150; duty oS 
person carrying dangerous tools, 
ii., z^( duty 1^ person transport- 
ing articles that may frighten 
hraies, ii., 251; a dangerous rate 
al ipeed it tu)liwful, ii., iji; 
especially in cities, ti., 151; 
liabitiiy may be criminal uid 
dvil, ii., 251; what rate of speed 
ia lawful, ii., 151; traveller 
must keep his carriage and 
harness in good condition, ii., 

251; liability for a 



IS'I 



leave 



e loc 



way, ii. 



dty street is n 
question turns on proximate 
cause of injury, iL, 151; liability 
when both are at fault, ii., 15]; 
a passenger is ikot responsible for 
conduct ot driver, it, 254; 
when master is liable for negl^ 
fence of his driver, ii., 158; 
rights ti travellen to stop by 
wayside, ii., 2551 s carriage can- 
not stop an unreaiooable time, 
ii., 255; right to drive animals 
throu^ a dty street, ii., 155; 
and along a country road, ii., 255; 
consequeDces if they escape 
through driver's negligence, ii., 
255; use of new means oC ttavel- 
lingi ii.) 256; use d bicycles, ii., 
156. (See Farm.) 
Homestead, meaning of, L, 13J; 
object of legal protection tJ, i., 
134; consritutionslity cJ the law, 
i., i]4; right cannot be affected by 
subsequent legislation, L, 134; 
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taws, i., i}5; amount cl land 
included in, i., ijj; maj it 
consiit of mate than oae piece, i., 
iJ5r ^n 't extend on both lidei 
of . »tr«t, i., 136; meauing of 
hud of {amil;r, i., i]6; when un- 



forw: 



137! 1 



expemce of attomej, i.. 



tell or mortgage hooKstead, i., 
1J7; vitb proceed! be can acquire 
another, i., 157; ii can be de- 
Rtro^ed or abandoned, i,, 137; 
effect d lemaial b^ death oi 
marriage,!., 137; this is a queEtion 
of fact, i., 138; effecting tent- 
porarj absence, i,, 138; hov 

138; wife's consent is required, 

i, ,j«- 

Busband and nife,huebtnd former- 
ly took nifc'i propertj, vi., 884; 
and nas respoatible for her 
debts, tL, 885; he wai her agent, 
Ti., 1185; enlargcmeiil of her 
ri^ts br legislature, yi., 885; 
authority of legislature to change 
lava relating to her property, ii., 
886; her authority to manage her 
separate estate, vi., 883, 886( 
she can make contracts for 
improremenls, vi., 88«; can 
make contracts with her butband, 
ii., 8S7, 891, 907) when huEbind 
can testify against wife, Ti., 888; 
can maintain ejectment againa 
her husband, ri., 883; be cannot 
convey land to her and defraud 
deditors, li., S88; she may make 
her husband her agent, vi., S89, 
897; she may give him power of 
aixonrf, yi^ K891 what she can 



Husband and wife, continued 
authorise him to do, vi-, SS9S 
mode of executing it, vi., 890; 
her marriage revoke) it, vi., 890; 
in conveying homestead both 
must join in deed, vi., 890; 
what is community property, vi., 
891; essential idea of, ti., 891; 
realty acquired during marriage 
by purchase, vi,, 891; presump- 
tion about community property 
may be overlhiown, li., 893; 
parol evidence is not admissible 
.to explain deed of, vi., 893; 
incrcate, vi., S93; husband may 
give it to bis wife, vi., 894; he 
may reimburse his wife frtun, vi., 
894; or from his separate proper- 
ty, vi., 894; her authority to 
contract independently of her 
husband, vi., 894; may be a sole 
trader, vi., 894; how she can 
convey her separate real estate, 
vi., 897; her husband must join 
in deed, vi., 897; her acknowledg- 



riagc, vi., 900; but reasonable 



be put on her property, Ti., 901; 
implied agency of husband, vL, 



marriage it a sufficient considera* 
afiected,vi.,905; settlcmeDt made 
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Hiubuid uhI wife, 
after mairiage, n., 

thnnigh t trunee, 
JD equitj direclly, v 
Muriage; Support and Separi- 

Ice, when it ia land, !., 4; Co whom 
it belong), i., 5; OD a non- 
n»»igable irra, 1., 5; on a canal 
i., 5i ti^ to cut, iij, 136; muEt 

iL, 136. 

lDclDi>emeiit(MeNegDtiable Paper). 
IcokecpeT (see Lienor; Caiiier). 
iDBane, vhat contracts can be made 
b; tbe, iii., 367; it liable on 

367; acceptaDce of 

i., 59. (See Negotiable Papei; 

Deed; Easemeat; Support and 

Separation.) 
Inspector (eee Corporation; Em 

ploTCT and £inp1o</ee). 
Insurance, aale of land bj mortgagor 

ayoidt policy, ii., 109. (See 

Marine, Fiie, Life, Accident, 

Rdelity, Employet"! Insurance.) 
IntereM, vbat is uiuiy, iii., 408; 

penallj for taking, iii., 40E; 
prOTisioa in Dational banking law, 
iii^ 409; tendency of law is to 
diminish the penalty, iii., ^; 
leuons for demanding inleresl, 
iii., 409; on what debti intereit 
it allowed, iiL, 409; city bondi, 
'"., 410; when interest b^ins on 



; piyab 



LTcbased not. 



atalmentt, iii., 412; differcM 
modes of computing, iii., 41a- 
Intoiicalion (see Accident Insup- 
ance; Marriage; Negotiable Pa- 
per; Parent). 



•ey bis sban 

iSfi; how tenancy may be di»- 
sdied, ii., igS; who are, ii., 185; 
how such tenancy is created, ii., 
185; objectionable feature is 
right of surriYorship, ii., i8j; 

1851 abolished In many nates, 
ii, 1S5; he cannot acquire 
interest of others by adverse 



Knowledge (tee Agent). 

Land, what it includes, i., 4; 
ice, i., 4; things annexed by man, 
i., 5; things easily mored, i., S; 
by what rules ttw question ii 
determined, i., 1Z; growing 
crops, i., 6; wbea they are taken 
by derisee, i., b; when growing 
trees are, i., 6; when corporate 
■bares are, i., S; church pew, L, 
9; cemctety lot, i., 10; when 
money is, i-, ti; absolute domin- 
ion cannot be acquired, L, 15, l6| 
who can hold, i., 16; resttictioni 
on corporadoDt, i., 17; use of 



ladeedt 



acquuT 



[i; legal note wben parties 
I different places, iii., 411; 
It on note* payable in in- 



fect title, i., i3; use of heirs in > 
will, i., 19; land held "in fee sim- 
ple" is subject to the owner's 
debts, i., 19; owner in fee simple 
has unrestncced ri^ cf salc,i.^u>. 
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Lateiil Euppmt (sec EiMmcnt). 

LuEc, pud leue ii onc-cided, ii., 
144; vhen leiK mua be m «ii(- 
ing, ii., 144; namci iS pirtiea to 
a leaie, ii., MS! >'»« " '™ * 
definite period, ii., 14.51 when tbe 
period bcEim aad emlE, ii., 14; 
lease to A for twenty-five yeai 
should be live eo long would be 
valid ii., 146; may be creati 

146; [eim for one hundred years 

any language will niffice, ii., 147^ 
worda generally used, ii., 
distinctkio between a lease 
an agreement for a Icate, ii., 147; 



ltd, a. 



148; parties muBt be 



. '49i " 






avoid hii, ii., 149; guardi 
lease ward's land during nuno> 
»J.t., .«il..Kforncmm., 
be act aiide, ii., 149; ciecutor and 
idnuoistiatar may make, ii., 149; 
effect of lease by one of two ei- 
ecutors, ii., 149; bustee may 
nuke, ii., I49{ corporattoo may 
make, ii., 150; a single member 
of paRDeri.hip caonoc make, ii., 

it must be recoriled, ii., i;o; a 
lease for unlawful purpose is 

contains, it., 151; tor quiet eujoy- 

151; bow buildings may be used, 
ii., 151; repairs, ii., 151; when 
they are personal or run with the 
land, ii., 151^ they m 
a part of the land, ii 
are aSecIed by thei 

TisioDS, ii., 153; how 



grau, iL, 154; piyment of ttm, 
iL, 154; use of fiiturea, ii., 154; 
use of water power, ii., IJ4J 
lessor's light ol dominion, ii., 154; 
tenant may sublet, ii., 154; lease 
may be Don-aasignable, ii., 15J; 
it may be assigned by insolvenirr, 
ii,, 155; distinction between sub< 

■ 'ss; 



1, ii., i5ji 



assign, ii., 156) lessor cannot sue 
under-tenant, ii., 156; lessee may 
assign or underlet uidess for- 
bidden, ii., 156; lessor can assign 
bis leveisioa, ii., 156; tramferof 
carries lent already due, ii., 157} 
effect of aiaigning part of re- 
version, ii., 157; tent and retei^ 
■ion may be separated by lessor, 
ii., 157; he may convey bis entire 

be may assign rent and retain the 

apportioned by laodlord to differ- 
ent persons, ii., 157; a lessor may 
give or devise part of rent, ii-, 157; 
when assignee can sue for rent, 
ii-, ij7; assigDee should give 



a lease specially and by opetatioii 
of law, ii., ijg; lease of residence 
is not a warranty that it ii fit for 
habitatioQ, ii., 158; effect of 
lessor's misrepresentation con- 
cerning bealthfutness, ii., 159, 
160; bugs, ii., 159; lessee's duty 
of inspection, ii., 159; effect c^ 
lessor's omission to disclose de- 
fects, iu, 159; leasor'i du^ to 
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jcue, contiaued 


Lease, continued 


m^ repidi,, ii., IJ9; UAilitJ << 


what purpoK a letsee can ufe 


putiei to icpair or rebuild Jler. 


premiiei, ii., 169; UK of hotel for 


fire, ii., 160; unleu there ie an 


a seminary, ii., 169; if uk ii 


opr«. agreement, ii., .to; or by 


specified, what landioH can do 




if agreement is violated, ii., 169; 


tiDue to pay rent, ii., 160; when 


when is a lease forfeited, ii., 169; 


rent ii due, iu, l6l;letEcir'i agree- 


what lessor must do before enter- 




iug, ■■•■ 170; at what time kuee 


noc affect the rent, ii., 161; 


can avoid forfeiture by paying 


enction direharge. Ie»ee from 


rent, ii., 170; when lessee can 


paying lent, ii., 161; what ii an. 


defeat action of ejectment, ii.. 


ii., 161; to darken vindowi ii not 


170; efiect of lessee's surrolda 




of the lease, ii., 171; how it can 


with heakh and comfort, iL, >6i; 


be done, ii., 171; righti of a third 


effect <if partial, ii., 161; it must 


party cannot be affected by, ii.. 


bedone by leiwror byhitordef,ii., 


171; effect of taking a new lease 


Ifa; efiecl of,by onehaTing a pst- 
■mount title, ii., liy, effect at, by 


befen expiration of the old, ii-. 


171; aubstitution of oral for writ- 


die itite eierdnng eminent do- 


ten lease, ii., 171; end Ot lease by 


main, ii., 16]; EiIurH, ii., 1631 


merger, ii., jyl; when this hap- 


nile between leseoraud 1eEtee,ii., 


pens, ii., I7ai lessee cannot que*. 


l6«; intention, ii„ 16+; whatever 


tion lessor's title, ii., 171; when 


tenant ha> affiled he can remove, 


this can be doce, ii., 17a; land 


ii., 164; conveyance by landlord 


may be let on shares, ii., 17J; 


will noi affect tcnanei tight oE re- 




moval, ii., 1641 when he mux re- 




move them, ii., 164; mode of aiv< 


tenancy at will Mat, u., 174; how 




is it creaod.ii., 174; when existing 


ii, 164; recovery ix, unlawfully 


the tenant is entitled to notice to 


remaTed,ii.,i65; can teal owner 


quit, ii., I74i how tenant must 


of recover againit bona fide pur- 


pay rent, ii.. 174; such a tenancy 


dia«ro{ the land, ii., 165; effect 


may be implied by law, ii., 175; 


of teleasiiig on leuee't right to re- 


tenant cannot acquire an estate 


move, ii., i66i effect of on leEcee'e 


that will avaQ against owner of 


finures by the landlord't for- 


land, ii., i7S; effect of astigo- 


feiture of the lease, ii., i£6i tea- 


ment by tenant of his interest, ii., 


ant"! right to renwve may be in- 


175, '76; tent ie not alwap paya- 


cidentally determined by land- 


ble, ii., 17s; this depends on cir- 


lord'! re-entry, ii., 167; when 




tetuDt for ID uncenain tenn 


vendee, ii., 175; tenant at will's | 


Idki right of removal, ii., 167; 


ri^t to crops, ii., I7ti; how hii 1 


when leoant 01 landlord it re- 


tenancy may be ended, ii., 176; 


apondble to third party for in- 


notice to quit by leisor, ii., 176! 


joriei, ii., 167; who i> liable in an 


death of either party, ii., 176; 


apartment bouae, ii., 169; for 
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leuee it nat a trcEpaucr for en- 
teruig aSta tenniiuEion of Icue, 
JL, 177; Dodct is laigcly regulated 
by ititute, ii., 177; mint be dii- 
tinguithed fiom notice to recover 
postMiion, ij., 177; it may be 
fixed by agreement, ii., 17B; when 
notice need not be gifen, ii., 178; 
Rale of land i< equtTalent to 
Dodce, ii., 179. (See Descent.) 

Lessee, is estopped from deoying 
landlord') title, i., iii; efiect of 
expulsion at lessor by, i., iij. 
(See Lease.) 

License, what is, ii., i83; how 
created, ii., i8g) kioda of, if., 1S9; 
executory license may be reroked, 
ii., 189; and in any case when no 
one vitl suSer, ii., 190; death 



lice 



inofticc 
190; re 



e partly , 

implied license of purchaser, ii., 
igi. (See Copyright; Dog.) 
Lienor, That is a lien, v., 706; vhat 
is an equitable lien, v., 707; what 
i) a Katutoiy lien, t., 707; kinds 
of common law Ken, t., 707; cus- 
tom often determines nature and 
extent of lien, v., 708; particular 
lien may be created by eipress 
contract, t., 70S; also a general 
lien, T., 708; what lien of carrier 
corers, t., 708; how affected by 
agreement, T., 708; warehouse- 
man's lien, T., 709; definttton of, 
v., 709; how created, t., 705; 
ahould giire owner of property a 
xeceqit, v., 709; this i> not nego- 
tiable eicept by statute, T., 710; 
be caDDOt impeach hi) receipt, 



Lienor, CMitimied 
1-, 710; he can inwre property, 
v., 711) wharfinger's lien, v., 711; 
his duties,T., 711; hi) liability, T., 
711; ^ould be notiEed of delire^ 
of good) to him, T., 711; if usage 
requirea this, T., 711; factot't 
lien, T., 71 1 ; he is a bailee, t., 71 1 ; 
his duty, t., 7it; must follow di- 

lieo, T., 7J1; to what goods ic ex- 
tends, T., 71a; binker's lien, t., 
711; attorney's heD, T., 711; ion- 
keeper's lien, T., 713; on what 
properly, 7., 713; what com- 



713;' 






•.7ij; 



property of Mhers i 
guest') possession, v., yij; on 
animals, v., 714; how his lien may 
be waived or lost, t.,7 14; once lost 
it caimot be regained, T.,7 15; doet 
not extend to boarding-houte 
keepet,T.,7i5. (See Mortgage.) 
Life insurance, how it is eSccted, IT., 

657; who are tl: 
657; what children, iT., 657; what 
relations, Iv., 6S7; widow, iv., 
*S7; legal representatiTes, iy., 
65S; wife and children, iT., 658; 
beneGdaiy has Tested interest in 
policy, IT., 65S; this rule does not 
apply to certificates issued by 
beneficial aasodations, iT., 659; 
beneficiary may pledge his inter- 



-, 659; ' 



maytt 



the right to change henefidaiy, 
i¥.,659; payment of premium, if., 
£59; payment may be waived or 
delayed by company, it., 659; 
what would be a waiver, iT., G59; 
effect of accepting note for pre- 
mium. It., 660; payment may be 
made to agent of insurer, iv., 66b; 
what is a ddiToy of tlie policy,iTq 



Life inmruKei continued 

660; insured need not read pblicf , 
iv., 6611 beneficiary must iiai 



tiarel, iT., 661; ineuier may w 
reetrictioni, it., 661; policy maj 
be atsigned, iv., 661, £63; but not 
in eiery case, iT., 663) writ 
■tognment is not required, 
661; deiJTerj of policy it hb 



gnen 






■,, 663;! 



; repan 



', "Ji 



117; payment of taxes, L, 117; 

reladon between life tenant and 



-would belong after life 



lanCi 



it good transfet, iT., 663; isaga 
holding policy ai cotlatfral ca 
not kU or auncBder it, iv., £63; 
without giTing icBured tun 

iSQly, jr., 66n; good faitb th 
be obserred, It., (i£4i co 
aniwer* muct be given to que»- 

ceming emptoyment must ' 
aDBwered, it., 665; questioni 
lating 10 habits, ir., 665; use 
narcotio, iT., 665; meaning of 
good health, iv., 666; quetdoru 
concemiiig diseaees, ii., 666; 
physical injuriee, iT., 667; false 
■taterricnt about consultation with 
doctor vitiarea policy, ir., 667; 
answers about family histoiy, ii 
667; hability for euidde, iv., 6t 
liability for death by order 
law, IT., 66S; when lime of death 
ii important, JT., 668; eSect of 
other insurance, iy., 668; V 
doei it include, iv., 668. 
XJIc tenant, mode of creating est 
for life, i, 115; for whom it 
created,L,ti6;iigbt>aQddutie 



. . ntided K 

crops planted before and matur- 
ing afKr death of life tenant, 119; 
what crops are annual, L, tij; 
effect of abandomnent of land 
by life lenaoi, i., 110; rights of 
assignee of life tenant, i., iio; he 

distinction between Toluntarj and 
permissiTe waste, i., iio; applica- 
tion of rule to trees, I, iii; when 
hfe tenant can cut and keep 
wood, i., 111; bii use of timber, 
i., iii; his right to clear land, i.. 
Ill; bii right to open grayel pits, 
search land 



for n 



i;he n 



prove land by the rules of good 
huibandry, L, 111; remedies for 
committingwaste, I, 113. (See 
Mortgage.) 
Lov water mark, when it ia ■ 
boundary, i., 68. 



tract, iT., 630; consideratioD tit, 

required, iy., 630; form of p<Jicy 
in general use, St., 630; how 
signed, iy., 630; a party not 
named msy be insured, iy., 6jo; 
alterationi in policy, iy., 631; 

insured must be interested in 
properly, iv,, 631; what is a 
Talued policy, iy., 631; what ia 
an open policy, iy., 631; what 
maybe Talurd,iT., 63a; valuation 
of freight and profits, ir., 631) 



Maiioe insuiaDce, continued 


Marine insurance, continued 


meaning of phrise "IobI or not 


iT., 64a; loGs is Dot often ainibuted 


lost." iv., 633; how propwtj 


to master, iv., 640; loss may be 


JDEured muit be deicribcd, iv.. 


total, IT,, 641; general aTcrage 


£33; frci^t nu7 be cortred by 


in case of partial lots, iT., 641; 


oter-valuiag tbe ship, iy^ 633; 


essentials ol a gencr j aTcrage 


open ptOicr on ihip dou not 


loss, iT.,6+.;w!,at is jettison, iT.. 


cover freight, ix., 633; what cargo 


64a; general aierage often arise» 


may be imured.iT., 633; freight 


by, IT., i4i. 


money maj be insured, i*., 634; 




insurer is liable for property not 


tract, Ti., 867; thf" must be an 


cohered by prior iniurance, it.. 


agreement in good faith, Ti, 868; 


634; whit i> 1 warranty, jr., 634; 


effect ot false representations. 


•ubjecls of eiprera warranty, iy.. 


vi., 868; is a fraudulent marriage 


63+; ownership of property, iv., 


TOid OT voidable, vi., 86^; 


634; neutrality of ship, it., (34; 


degree of menial capacity re- 


tiiDe of tailing of ship, iv., 634) 


quired, Ti., 869; insanity or otho' 


implied warrantie., iT., 635; 






time rf marriage, Ti., 8691 


ol, IT., 63s; cfiect of Tiolating 




policy on a seaworthy ship, iv., 


quired, vi., 870; is marriage 


635; duty of maker to repair, IT., 


by minor Toid, ri., 870; when 


(3J; other warrantieB, it., 636; 


marriage may be disaffirmed, ri.. 


miirepresentatioa and conceal- 




meat, ir., 636; what facta should 
be stated, hr., 636; facts already 
known need dm be, iv., 637; 


colour, rehgion and social rank. 


Ti., 871; effect of not (dnerring 


statements leading to inquiry, iT., 


.hem, Ti., 873; license uid 








toty acts, vi., 873; liability of 


coDstrued, ir., 637; when pre- 


ministers and magistrates who 


mium a due, iT.,6j7! is not due 




unlcB risk is incurred, iv., 638; 


(j common law marriage, Ti., 


what perils are coreicd by 


g74( validity of, is governed by 


policy, It., 638; wind, coast, etc., 


law of place where marriage wai 




made, ti., S74; courts recogoiso 


qualities ct things causmg loss, 


Tahdity of foreign marriage, vi,. 


ir., 639; collision, iv., 639; 


874; marriage void where made 


barratry, it., 639; fire, it., 639; 


is Toid ereiywhere, vi., 8 74 J 


policy does not coTer acts ttf 


guilty defendant cannot again 


insured, iv., 640; damage to 


many in some sutes, Ti., 87SI 


cargo tirough ship's fault does 




not discharge insurer, it., &40; 


the state where it is granted, t!., 


shipper may also haTe a remedy 


876; husband is wife's protector, 


against owner of siup, iv., 640; 


vi., 877; what restraint he can 


also insurer that pays inmred. 


exercise, Ti., 877} what correctiaa, 
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Marriage, continued 


Minor, CDDtimied 


Ti., t^T, hi. domicae become. 


(or parent., vi., 944; false 


hers, *i., ^^r, her personal 


warTanty, »i., 544; false reprc- 


liabilitj for wrongs, vi., 87B; 


sentalion ot hi. age, vL, 944; 




may hold what office, vi., 944; 


*i., 878; husband and wife are 


cannot be trustee, vi., 545; can 


one pereoD, vi., 878; how ibia 


make a wiU, i., ^7; cannot be 


rule affects their acts, n., 879; 


bound by estoppel, L, in; 


his lisbiiity for her acts, vi., SSo; 


acceptance of deed by, i., 59; 


is not liable for her wrongs 


dedaiatioa of minor desiring to 


concerning her separate property. 


be naturaUsed, i., i;; when 



rial c 



. (Seen 



r; Hu»- 



landWife;MaiTiedWoman.) 

Married woman, can make a will, 
i., 87; what contract. Ebe can 
make, iii., 366; eSect of marrying 
after making a will, i., 96; caooat 
be bound by estoppel,!., 112; au- 
thority to make a deed,!., 48; in 
manylttates her husband must join 
with her, i., 49; die can appoint an 
attwney to conTcy for her, L, 49. 
(See Husband and Wife; Mar- 
riage; Support and Separation; 
Parent; Corporation.) 

Mechanic's lien (see Husband and 
Wife). 

Mine, ownerdiip <rf, when mrface 
belong, to another, i., 8. (See 
Easemetit; Farm.) 

Minor, when he attaint majority, 
vi., 941; 
agent, vi 
accidental 

age of criminal responsihili^, 
vi., 941; when negligence i. i 
defence, vi., 941; UabQity of 
minDrs for asiault, dander, etc, 
vi., 943; wrong, for breach of 
eoQlracl, vi., 945; he cannot be 
made liable by improper use of 
legal methods, vi., 943) liahili^ 



liability for 
941; 






deed i 



s hi. 



only voidable, 

deed, L, 48. (See Contract; 
Deed; EaMment; Employer and 
Employee; Agent.) 
Mortgage, what is a, ii., 195; 
effect of paying, ii., 195; mort- 
gagor need not be absdule 
owner, ii., 195; life owner may 
make a, ii., 1951 purchanr may 
,i.k. ., a.. i,;i M t 



deed abuilute 



1 fon 



: i^ay' be 



196; may be made on after- 
acquired property, ii., 197! what 

ii., 197; levy may be made on 



id right to repurchase, 
mortgage cannot be 
3e an abEoluie con- 
, 19S; opposite thing 

do not bind partica 



'97i 



, 1981 . 



1981 
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Mortgage, continued 


Mortgage, continued 




a third party who paya bai no 




lien, il, 10+; a vendor who 


agrecmcnl, li., 199; right of 


asagna his debts includes the 


redemptioD caanot be waiTcd bj 


lien, ii., 104; lien may be enfotccd 


Jgreemenc, ii., 199; tubsequent 


in equity, ii., hh; this cannot be 


(greonenta maj be made by 


done in a collatetal proceeding. 


paitiea, ii., 199; mortgagee may 




purcbase moHgagoi'i right of 


be mortgaged, n., io«; there 


redemption, ii., 199, 107; effect 


must be a debt to sustain a, ii.. 






rimultaneou. Henora. iL, ico; 


ii., 204i by one theory estate 


mortgage may be wirii power of 


belongs to mortgagor, ii„ 105; 


•ale, ii., loo; the mongagee is 


by the other to mortgagee, ii.. 


tniilee of debtor, ii., 200; how he 


105; change in form of indebted- 


must act, ii., 100; power must be 


ness wffl not affect the debt, ii. 


Hrictly puisued, ii., xoo; it is 


loSJ effect of giving a new note 


not affected by mortgagor's 


tot original, ii., 106; both maj 


bankruptcy or death, ii., 100; 


iuEure, ii., 106; mortgagee's 


mortgagee who conveys bis 


remedy for misuse of estate, ii.. 


vbo\e estate pisses the power, i!.. 


2o6i he may sue mortgagor as > 


100; mortgagee canndt purchase 








at » sale by an officer of the law, 


waste, ii., 106; mortgage may be 


ii., loii deed of Oust may be 


made to different pereoni U> 


in the nalxre of a, ii., ici; 


secure separate debts, ii., 107; 


terms of, ii., 101; trustee may be 


inlercEls of mortgagee! are seT- 


•utborised to mU, ii., mi; 


K.I,i.,>o,iifH.d.btb.i™t, 


terms of the deed fii right. (* 


mortgageea are joint tenants, ii. 


parties, il., 201; may be made to 


«>7; if moitgage is foreclosed they 


secure future adTinces, ii., 201; 


are tenants in common, ii., loj; 


cannot become puFchasers of the 


effect of different owner, of land 




who mortgage them to secure ■ 


title deed a, may be created, li.. 


joint debt, ii., 107; regislratioa 


102; vendor may have lien for 


of takes effect in order of register. 


purchase money, ii., 101; who ia 


ing, ii., 207; judgment take* 


affected, ii., Kaj on what theory 




it rests, ii., 101; lien is purely 


a devise of land will pass a, iL, 


a matter of equity, ii., 2ei; 


loS; interest of mortgagee df 


how Teador'a lien may be de- 


scendi to bis teirs, ii., aoS; 


feated, ii„ 103; against whom 




it will prevail, ii., 103; notice of 


administrator, ii., loS ; mortgagor 


lien, ii., 103; vbu is sufficient 


may claim damage for land talien 




by public, ii., loS; also when 


purchaser, U., loj; effect of 


land is taken for flowing, ii.. 


put payment by vendee, ii., «HJ 


loS; alao taies must be paid by 



MiK^ige, continued 

moitgagor, iL, 109; mongagor 
cannot be charged widi not, ii., 
109; moitgagee cannot deny 
mongagor'i tide, ti., 109; be 
purchase an outstandiag tide, 
ii., 109; mortgage is not negotia- 
ble, ii., 109; may be aisigned, ii., 
1^9; aaj iDtcreEted penon 11117 
redeem, if., 109; entire debt 
muit be paid, ii., 110; vheo offer 
of payment will bat a foteclasure, 
ii., no; sale ri land eitiaguishes 
Ae lien, ii., no; mongagee hae a 
claim against mortgagor for 
>iatatis£ed balance, ii., no; by 
redeeming mortgage regaioa his 

encumbrance by mortgagee c 
be set up against rights J 
moitgagor, ii., iiQ; by redem;>- 



'oongige, a., iii; or . 
Talidity of, ii., 111; but 
lYait himself 1^ any defect like 
mortgagor, ii., iii; hov tende 

211; who must malce it, ii., zii 
effect of, ii., xii; when mongag 
may be prerented from redeemini 

law will presume piyment fron 
raortgagee"! long-continued pes 
session, ii,, 211; payment 
debt by volunteer will not die 
charge mortgage, ii., iii; b 
cannot claim an equitable a: 
signment, ii., iii; payment by 
surety or endorier, ii., 
it operates as an assignment 
HI.; against whom he can 
force it, ii., ai2; haw paymen 
may be piOTcd, ii., 113; n 



Mongagi, continued 
gagor's possession of : 
always pioof, ii., 113; 



1 leqmi 



P»7. 



113: 



demption, ii., 114; courts will 
not apply personal property of 
iniolTent mortgagor to discharge 
mortgage, ii., 11+; personal assets 
in one state wdl not be used to 



require orfwrs to contribute, ii., 
XI4'; mortgagor of sercral parcels 
who sells some of them is Uable 
for entire debt, ii., 115; lighlt 
of diSerent creditors in same 
property, ii., 1151 mortgagor*! 
right to charge for personal 
serrice, ti., 216; in action to re- 
deem mortgagor may call for an 

necessary when mortgagee has 
been in possession, ii., 2161 
what are the lawful debits and 
credite, ii., 216; kinds of fore- 
closure, ii., Z17; nature of the 
decrees rendered, ii., 117; sale 
of property and disposition of 
surplus, it., 117; all interested in 
suit should b ' ' " 



217; 






affected by decree, ii., iiS; 
effect of decree on minor, ii., Iigg 
in suit for strict foreclosure ther« 
can be no surplus, ii., >ig| 



INDEX— CeittiBMJ 



Mortgage, continued 
collect UDsaciefied balaoce, ii., 
lig; mortgagee hu a remed)' ia 
all caeet to c^ecl balance, ii., iiS ; 
dispoEition of balance, ii., Ii3; 
mortgagee may aisiga mortgage, 
U-, 219; aesignment should be re- 
corded, ii., ai9j bow aEdgument 

ii<); lights of acdgnee, ii., Z19; 
be can ledeem tbe estate, ii., 119; 
ligbts <€ aiGigiieea of Mreral debts 
gecured b; (ame mortage, ii., 
110; afta atsignmcnt bj mort- 
gagee be cannot release the 
mortgage, ii., 110; he is not 
obliged to enforce the mongage 



leveral 






tbraw more ct the debt on other 
parcdi, ii., ±10; in asngning a 
mor^g^ debt, tbe law of what 

mortgage and debt are ioiepar- 

gage -nitbout the debt would be 
Toid,ii.,iai; when thej are separ- 
able debt can be assigned without 
changing the record, ii., 221. 
Mortgage of personal property, i) 
a statutory right, t., 688; is not 
a sale, t., 688; is a conditional 
conveyance, T., 688; hfm it must 
be executed, t., 689; bow 
property should be described, 
T., 639; is natural increase in- 
cluded, T., 689; mortgaging 
future acquired property, »., 
6S9; effect of changes by purchase 
and sale of goods mortgaged, 1., 
689; mortgagor may secure 
contiageat indebtedness, 1., 690; 
mortgagor need not ha*e abso- 
lute title, T., 690; should be 
registered, t., 691; eSect of 



Mortgage of perBonal propei^ 

continued 

recording is lo tranrfer property, 

y., 691; validity of unreciwded 

mortgage between parties, t., 691 ; 



delivery of property, 
what acta conctitute, 
mortgagee's right t 



take pos- 
session, v., 092; ne must faith- 
fully act ia doiag this, v., 692; 
may be sold by order of court, v., 
692; mortgagor cannot nuke 
another mortgage injurious to 
CiEl, T,, 693; may be asogned, t., 
693; whit mortgagee rnay do 



., 694; ■ 



nsequen. 



mortgagor's neglect t 
■taimentE, v., 694; how e(]uity 
regards reteution 01 propetty bj 
mortgagor, t., 694; mode of 
foreclosing, t., 694; payment of 
by third party, v., 695; ship may 
be mortgaged, v., 695. 






naturalise, i., 1;; declaratioD ct 
minor, i., 15; eiSecI of declara- 
tion, i., 2;; aie rights acquired by, 
' , 15; length of residence le- 



quire 



ipplicadon for admissioD should 
le made, i., 19; bis oath, i., 29; 
enuDciation cd allegiance to 
c{ titles, i., 



iacbaraci 






tion admitting alien, I 
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vomin to Amchc 
33; what evidciux, if tay, by 
her IB tequired, i., jj; dou *a 
AmericsQ voman become an alien 
bj manjing a foreigner, i., 34; 

death, i., 34; cScci ti a diTorce 
on her dtiienEbip, i., 35; bow 
persotu ms; be,b; treatf, i., 3 J. 

Ncceuuies (kc Minor; Support 
and SeparitioD). 

Negotiable paper, vlut is, ir., 507; 
Una chiracteriBtici of, it., 507; 
holder cm lue, i>., 507; iraDcFer 
by thief may be valid, ir., 507; 
holder i> entitled to full amount, 
W., 508; it imponi a considera- 



ferred, iv., joS; transferee is not 
so perfectly protected, ii., 50K; 
different Idnil) <^ negotiable 
paper, St., jo8; definition of 
promisBory note, ir., 508; defini- 
tioa of biU of exchaoge, ir., 5a' 
Dimes of parties to, rr., 50 
similarity of note and bill, i' 
^09^ billi are foreign and inlan 
JT-, 509; distinctioD between, i' 
564; bank ched£ defined, iT-, 51 



Negotiable paper, contiDued 
DMe payable on demand, iv., 513] 
when payable to order, iT., 513; 
when payable to beater, iT., 513; 
aeal ihould not be added, iv., 5141 
muEt be dated, it., 5141 bow 
and when blank can be filled, jr., 
515; muit be delirered, ir., S'!i 
dehvery of inooinplete instru- - 
ment, It., 550; 11 presumed Co 

who may be partiei Co, iT., 516; 
minor, iT., 516; married woman, 
i'-t 5'7> "een'i "-i S'7' S">S 
when he can be hdd perGonallyt 
ir., JiSl insane penon, ir,, 5181 
drunltcD person, iT., 519; when 



. 5"9! 



55°; 



Uw does 



, 510 



I aa a defence, 



muGt be signed, rr., 519; 1 
two dgneti arc jointly and 
sererally liable, JT., 519; liabilily 
c^ person signing in a trade or 
assumed name, jr., 510; liability 
of a person signing by "proroca- 
don," It., J2o; how note can be 
transferred, iT., 510, 551; ligbta 
conferred by iudonement, iT., 

ment, it., Jii; it may be put on 
another paper, JT., 511, 551; 
remedy if name of payee or 
indorse is wrongly desigcated or 
misspelled, iv., 521; person not 
signing as maker, drawer or 

kinds <J indorsement, it., 5:1, 
551; what ia a blank, It., 511; 
ho« blank may be converted into 



□al, i< 



. 5"> ss»; 



or absolute, iT 

ir., 511, 552; 0: 

SM, 5S»1 ™- "pedal,iT., sji, ss3J 

other kinds of, iT., 511, 551) 

"witbout TKOune," ir., 5U{ 



riviu 
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Negotiable piper, coDtmued 

what ii implied by, iv., jii; 
aulhoril? to, it., 513; indotse- 
ment by tvo pajm not partners, 
>*■> 553! iikdoraiiieat by repn- 
•enutive, it., 553; liability of 
indraier, ir., 524; liability of 
jnnt indmen, ir., 524; liability 
at brcdcer or other agent vho 



- nil 

vbom last indorser may recorei, 
it-, S^Si effect of striking out, iv., 
515; effect (4 negotiatiag note 
bick, IT., 515; date of aegotiatioa 
by indonemeut, iv., 553; effect of 
tranrferriog instrument payable 
to order without indoncment, 
IT., 553; how guirantor'a liability 
diSeiB from mdoreer'a, it., 51;; 
indoraer muvt be notified of non- 
payment, a., 516; defencxa he 
can make, it., 516; effect of 
indortement by third petsan, jr., 
Wi when oral cTidei 






paymen 



when demand must be made, it., 
51!; diligence must be shown in 
making, iv., {18; what is, iv., 
539; where must chrcka be prc- 
aented, iv., 519; bills payable at 
a fixed date, it., 519; b31s payable 
■ ■ ■. 519; 



il°i 



bill payable at ai^ I 
prcicntment c^ bill for acceptanci 
it., 530; may be protested if nt 
ucepled, ir., 530; acceptant 



Negotiable paper, continued ' 
accepted, iT,, 53 1 ; time for 
deciding whether to accept or 
"lot. "■. 53*1 hcrfder may refuse 
la take qualified acceptance, ir., 
J31; what bills must be pre- 
sented for, IT., Jj3i preMntment, 
in case at death trf drawer, it.- 
533> 55^' "^ " bankrupt, ir., 533; 
or on holidayi, it., 533} when it ia 
denied, iv., 534, 535; maker ia 
liable without, it., 556; when 
note matures on Sunday, iv., S34J 
when presentment must be made. 



■ 53« ' 



. SS7; 



what 



pUce, iv., 5S7; mode oE, it., 557; 
at bank, i«., 557; to pi 



when is payment made in due 
course, it., sn; action is required 
's liability absi>> 



lute, 



.. n6i = 



■. 537; ' 



it, iT., S37. 559; ™l7 " 
indorter need be notified, jr., 
S37i SS9i notary generaDy notifie* 
all, ir,. 538; where notice muit 
be sent, it., 538; to what post- 
o£ce, IT., 539; to whom benefit ol 
notice inures, iT., 559; when 
notice must be giTen, iv., 560; 

notice may be waiTed, iT., 560; 
what ia notice dispensed with, 
IT., 560; when delay in giTing ia 



KDt, ii., 54I1 561; due diligciice 
mutt be utcd in DodfriDg, it., 
541} eSect oS mistike in dating 
notice, iv., 541; object of protest, 
IT., 541; required onlj of foreign 
bUls, ir-, 561, 5651 who can 
make protect, ir., 566; when it 
must be nude, iv., 566; where 
it be protested, iT., 566; 



bmp 



dfot n 



can be piotened foi noa- 
pajment, jr., 566; protest of 
biU of iniDlvent acceptor, it., 566; 
when protest mij be diEpensed 
with, iv., 567; protest of bill lost 
or deEtn>7ed, i<,, 567; vhen 
notaiy caoEot act, i>., 513; 
mutt annex protest to b31, it., 
j(5; is sending notices a pan of 
his duly, IT., 5431 holder must 
^ve him needful information, iv., 
543; he should follov usage in 
milling demand, i>., 543; Titit to 
maker's place of busineis duEing 
basioess houn ii a proper pre- 
KDtment, i>., 544; preeeatment 
and notice msf be waiTcd, it., 
544; effect of ini' 



■. J44i' 






be taken on credit of indorser, 
ir., 54;; distinction between com- 
mercial and accommodation pa- 
per, IT., 54J; purpose ct accom- 
modation paper, it., 54;; liabilitj 
ol iodoreer of, it., 54J6; liabili^ 
d accommodation note pledged 
for debt, ir., 546; matter not 
iffectiDg a negotiable instrument, 
IT., 5451 rales rf conttraction ap- 
plying to ambiguous note, iT., 
550; fMged paper, iv., 551; 

ir, SS'l tow long may it be, it.. 



Negotiable paper, cc 
553; where it it made, ir., 553; 
holder may sue in his own namca 
iT., {J4; who is, in due course, ii., 
554} erery holder is presumed la 
be in due course, it., 555; what 
is notice of an infirmity, it., 554; 
againn whom he can recoTcr, it., 
SSJ; defences, it., 5;;; what does 

555i ^i^'t does drawer of bill, ii., 
55;; also acceptor, iv., 556 j 

discharged. It., 561; holder 



■iib,,. 



. i»!l 



entiona] cancella-* 
ion. It., 563; effect of alteration, 
T., 563; bill of exchange does not 
issign funds, it., 564; how bill 
may be addressed, ir., 564; 



and drai 



nay be ss 



him, ir., 564) when is a bill 
dishonoured by noB-acceptatice, 
iT., 565; acceptance for honour, 
ir., 567; how presentment for 
payment to acceptor must be 
made, iv., 568; protest of biH 
accepted for honour, it., 569; 
wlu) may pay bill protested for 
hoBoui, iT., 569; how payment 
for honour must be attested, it., 
569; eSect of paying bill for 
honour and rights of those who 
pay, IT., 569; recourse of bolder 
who refuses to leceire payment, 
iT., 569; payor for honour i* 
entitled to receiTe bill, i»., 569; 
nature oE bill drawn in a set, iv.j 
570; rights of parties to it, it., 
$70; how acceptance may be 
■ ., 570. 



Notice to <tuitt contLDUcd 

[mm Year to Yur; Tenancj it 

SuSeraDce). 
Occupucj, law pRIUppoiet 1 

thit thcoTj, i., loo; what acta an 
cfTecdve, i., loo; a gruitoi oi 
■ellei nu^ reacquire bis tide hj 

Occupation (kc Btniefidal Auod»- 

Offer (see Aaaent). 

Parent, vho are legitimate chOdren, 
vi., 924; adoption of, tL, 914; 
effect erf on natural parentt, TJ., 
9^; become! bai <rf adopted 
parent, ri., 915; parent'i objection 
to maintain bii ciiild, vi., 915; 
duty of father, li., 916; dutj of 
widow, Ti., 916; duty of dive 
father, vi., 916; molher'a obliga- 
tion doe) not include her t 
band'i liability, vi., 916; bow long 
obligation continues, vi., t 
fathei>i duty when child ' 
properly, vi., 917; parent'i duty 
to protect his (Md, tL, 917; edu- 
cation, vi., 927; child may act for 
parent, vi., 91!!; can bind hia 
parent for ncceisaries, vi., 91S; 
father can correct hii ch3d, Ti., 
91SJ also mother, tL, 929) father 
hai custody of child, Ti., 919; 
after hiE death the mother, vi., 
919; f alher*) right cannot be taken 
away, ereii to improve chdd*s 
prospects, vi., 919; when court 
will consider qucGtion of cuctody, 
yL, 9]o; when child is old enough 
to be heard In making choice, vi., 
; custody L 



- 930;. I 



It al- 



father and mother cannot agree 
to idinquith cuMody, Ti, 931; 



Parent, continued 

when this rute it diireguded, vLf 
9]i; agreement to give up child 
during infancy doca not prevent 
reclamation, vi., 93 1 ; father is en- 
titled to chUd's earnings, tL, 931; 
unlest emancipated, vi., 931; if 
not, child carmot contract for hia 
(eryicei, vi., 932; employmciit 
of child without father's concent, 
Ti., 931; when eanunga c* chili] 
may be taken by faiet'i oed- 
iters, Ti., 9J1; vriien ibey cannot 
be, Ti., 935; effect of emancipating 
child, vi., 9331 bow it may be ef- 
fected, vi., 933; when it may be 
implied, vi., 933; when parent ia 
estopped to deny it, Ti^ 934.5 
parent's gift to child of bii setvjeo 
does not require consideration, 
vi., 934; when such a gift cannot 
be revoked, Ti., 934J abandoned 
child is entitled to his eaminga, 
vi., 935; recovery for wrongs due 
to child, vi., 935; parent may sue 
to recover, Ti., 935; what parent 
can recover, vi., 936; temporary 
absence <rf child mil not defeat 
recovery, vi., 936; both parent 
and child can sue, vi., 936; for 
what wrongs done ij child'a 
parent is liable, Ti., 936) unau- 
thorised assault, Ti, 937; Jiabil' 
ity for parent who aids or abeta 
his son, Ti., 937; action against 
liquor aeller for selling child in- 
toxicating liquors, vi., 937; action 
ior abduciiou, vi., 937; harbour- 

938 ; amount ijjt may be recov- 
ered, vi., 938; what property be- 
longs to child, vi., 938; payment 
to father lor his duld is no dis- 
charge, vi, 938) parent may make 
gift to child, Ti., 938; child may 
give to parent, vi., 939; latter gift 
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Patent, eontinuei] 
it regarded differendf , ii., 939; 
■drancement to child, ti., 939; 
iriiat paymeati are thui n^rdcd, 
tL, 939; cMd it not bound to sup- 
port bii parent, vi., 939; domicitc 
of child, fi., 940; change! with 
that of parent, -n., 940; when 
morhs'i domicile detenninea that 
<ii child, vi., 940; chDd*B domicile 
if moilier efaould many agaio, Ti., 
940. 

Partnenhip, what ii i, iv., 590; di>- 
tinctian between secret and dor- 
matlt paitncn, iv., 590; partner^ 
■Ilip may HaTe dificrent na 
ir^ J9t; when single (raaiai 



591; effect of agreement be 
partncn, iv., 591; do not 
outaidoa, ir., 591; when pi 
vlro are not paitoert may be 
liable a>, ir., 591; ceit of a, iv., 
593; intentioa and partidpaCion 
in the profits, ir., 593 ; factors and 
broberi ate not, iv., 594; may 
hold any bind of propeity, i 
594) audkorily of partner, i 
S94i irfiat he cannot do, iv., S9Si 
when actiDD ni majwicy may be 
testrained by minority, i 



■. S95; 1; 



. deed 



mutt act a) partner to bind < 
other, iv., 596; effect of signing 
■ note as an individual, iv., 596) 
of receiving new member in a 
film, iv., 59(1; it may recognise 
and be liable for old debti, iv., 
596; money lent ■ partner for 
partnership puipo«es is debt of, 
^'1 597 i ^hen partticnhip is 
liable for not thus used, iv., 597; 



tyleni 



Partnenhip, continued 

partner can look only to him, iv., 
597; partnenhip it Liable for acta 
of members, iv., 59S; paitueiibip 
it liable only to a creditor dealing 
in good faith, iT., 598) when it is 
liable [or vroDgful or ctimioal 
act! of partner, iv., 59S; partner'i 
illegal contract does not bind the, 
i*.) 599> 1'°* partDership may be 
distolved, iv., 599; by death of 
partus, iv., 600; vhen partner 
may be prevented from assigning 
his intereit, iv., 6cxi; personal rep- 
resentativet cannot take place of 
partner, iv., 600; eSect of part- 
ner's insanity or imprisonment 



lale oE ei 



iisioluti 






' .S9T' 



v., 601 ; how he 
ihould gire notice of,iv.,6ot; dor- 
mant or secret partner ia not liable 
after, iv., £01; liability ri part- 
nenhip for partners and debts, 
iv*, 602; partnerthip property ia 
bound for partnerthip debts, iv., 
doll individual property for ind^ 
vidual debts, iv., 602; effects of 
distolution, iv., iox; nirvivon an 
not paitnen, iv., 603; have no 
authority to make new contracta, 
iv., 603; dissDlutiou by mutual 

■ngpattoer can do, iv.,603; pay- 
authority of a partner to take all 
property and pay the debts, iv.| 
603; agreement does not affect 
third paTttea,iv.,6oj; how limited 
partnership is farmed, iv., 604; 
authority of general and special 
partners, ir., 604; terms of par^ 
nership muEt be published, iv, 

fcs- 



PiTty W»ll (tee Easement). 

Pa™ng« («e C«iier). 

Patent, fot what gimui, iii., jii; 
to whom, iii., 311; alien mif 
obtain, iii., 311; meaning of dii- 
co'eiy, iii-i Jii; what ma; be 
patented, iii, 321; principle can- 
not be, iii., ]ii) procesi may be, 
iii-, 3131 what ihit indudea, ii" 
323; a machine ma; be.iii.,}]^; 

maoulacture ioctuijes, iii., 314; 
wbat ia covered by "compoddon 
of matter," iii., 324; dfatinctioa 

facture, iU., 32;; design muEt be 
and useful, iii., 31;; dis- 

« mx^n, a., "6i 
between patentable 















tiOQ of old devices into a m 
thing, iii., 319; how want of i 

when change in form of machir 

329; change of proportion ia no 
iii., 319; what an invention 
presumed to bave borrowed, iii , 
329; foreign patent, iii., 330; in- 



e novel, 



1-. 33°; 



when DOTcltj is lacking, iii., 33c; 
how novelty of design is detct- 
■nined, iii., 333; novelty ii a ques- 
tion of fact, iU., 333; on whom is 
burden of proof, iii., 333; in 



le useful, 
utility is uegatiTcd, i 



I., 333; he 
ii-. 3341 i 



335; this may be actual or con- 
structive, iii., 335; when actual 

invention is a question of fact, iii., 
3361 every machine must becon- 
fitructed as well as invented, iii., 
336; who are joint inventors, iii., 
336; inventor need not he con- 
nructor, iii., 336; vbit applicant 
for patent must do, iii., 336; pe- 
titian, iii., 336; specification, iii., 
337; preamble of, tii., 337; gen- 
eral ctatemenl, ill., 337; deectip* 
tion of invention, iii., 3375 ei- 
planaoon, iii., 337; daim, iii., 
3]S; how signature mux be 
written, iii., 340; oath of appli- 
cant, iii., 3401 fees, iii., 3401 draw- 
ings, iii., 3411 how made and 
signed, iii., 341; model, iii., 341; 
•pedmens of composition of 
matter, iii., 341; date of applica- 
tion, iii., 3411 may be ameiided, 
iii-. 34Si eiamination by com- 
missioner, iii, 343; bis audior- 
itj while application is pending, 
i<i-> 343> il reicctet), he must noti^ 
applicant, iii., 343; when re- 

344; if rejected again apiJicaut 
can appeal to Board of Eiam- 
iners, iii., 344; and again to Com- 



il to Conu 



i.. J44; ■> 



can hear 
•■. 3+4i 

Court of Appeals, iii., 344, 345; 
other fav 



■. HSi ■ 



a Cour 



of Appeals, iii., j„, ^.^, 

signed, iii., 356, 357; may be m- 
fringed, forged, iii., 357; remedy 
for, iii., 3571 when court ot equity 
will enjoin, iii, 357; mun decep- 



Patent, continued 

tion be inteDtion»l, iii., 3 
(See Copfiight; Trademirk.) 

FajmcDt, only legal pafmcnc 
Ufih, ill., ^co^ meuiing of tend 
iii., 400; whit kinda of money 
may be tendered, iii., 401; why 1 
bank note ii not legal tender, iii., 
401 ; cfiect of not Eclecting proper 






itage of any 
, 401; effect of 



infonnality, : . . . 

SL, 402; tender muit be nithoul 

L, 401; lawful tender 

r 1 good defence, iiL, 

or check ii not abulute 

iii., 401; wben note is 



condition, 1 



payment, i 



r abould ht 



Iii., 401; may be pa^ 

401; whether 
note 11 payment is a queedon of 
intention, iii., 403; » 
tbird penoQ given to 

diligent in collecting 1 
4031 if not, he may be the loeer, 
iii., 403; when check ia not paid 
or^;inll debt can be collected, 
iii., 40^; how money ehould be 
applied on different debtij iii., 
403; debtor can deiignate ap- 
plication, iii., 403; wben and how 
creditor may apply it, iii., 404; 
wben bank may apply depositot'i 
money to bit note, iii., 404; when 
bank ma^ exercise iti discretion 
to paying it, iii., 404; bank can- 
not pay unmatured note, iii., 405; 
aOT apply trust money of depo». 
itor to pay it, iii., 405; if note hae 
been indorsed bank in some 



M pay It 



I., 40S;_m any 



Payment, continued 

application, iii., 405; bank need 
Dot pay note presented after 



and where sbaQ payment be 
made, iii., 406; to whom pay- 
ment shall be made, iii., 406; to 
attorney of creditor, ui., 406; to 
agent, iii., 406; to trustee, iii., 406; 
to partDcr, iii., 407; effect iS pirt 
payment, iii., 407; effect of di«- 
charge under leal discharge! 
debt tegardlen of amount paid, 
iH., ^. 

Personal property, what is, iii., 313; 
may be changed into real, iii., 
314; kinds of, iii., 314. 

Placard (see AEsenl). 

Pledge of personal property, what 
may be pledged, v., 696; whit 
oiinot be, t., 679; natural in' 
crease foUowc the thing pledged, 
^■1 ("97 T property should be 
delivered to pledgee, v., 697; by 
statute pledgor may retain it, 
T., 6971 care and use of it bj 
pledgee, v., 697) liability for loil 
by fire or theft, v., 698, 699: 
pledgee may transfer biadebt and 
securiry,T., (99;butnot allkinda 
of property pledged, v., 699; 
pledgor may sell subject to 
pledgee's rights, t., 699; vendee 
stands in pledgor's place, v., 699J 
pledgor's bankruptcy does not 
■Sect pledgee's security, v., 700J 
there can be DO valid pledge 01 
traoefer of title without pledgor'* 
coDseat, v., 700; pledgee or 
bailee cannot pledge them, v., 
700; negotiable paper excepted, 
' ip of coUateralt, 



, 701 J 



can coliatetali be kept tt 



., 701; 
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Fledge of peraoDi] property, coa- 

Tenewda^T., 701; nghtfl of pledgee 
botdiag Tarioui coll iter alt, T., 
702; pledge of collAteral refieiTed 
from third penoa, t., 70IJ pledgor 
must paj or {Jedgee aiquirei 
OTmplete title, i 



seUit 



'■> 70» 



it piy 



sale must be reiionable, T., 703; 
mode of sale, t., 703^ purchase 
by pledgee, v., 703; pledgor ia 
liable for balance due, v., 70J; 
effect of agreement to accept col- 
bteiali in aatlemeat, t., 704; 
pledgor must pay for CTpcnae of 
Gale, T., 704; pledgee may sue 
pledgor instead <J eclling prop- 
erty, T., 704; payment td debt 
citiDguiahea pledge, T*, 704; 
ptopeily must then be returned, 
T., 70 J ; pledgee cannot deliver 
ciJlateial to another, v., 704; DOT 
hdd it la aecuiity lor a sub- 
aequent advance, v., 704; effect 
of pledgee^a relinquLshing colla- 
terjt on other creditors, v., 705; 
pledge to pawnbroker, v., 705; 
canaot be taken by pledgor't 
creditor, v., 70J. 

Post-dated check (see Check). 

Posthumoui Children (see Descent). 

Post office, whose agent is, iii., 390. 
(See Negotiable Paper; Assent.) 

Power of Attorney (see Husband 
and Wife; Corporation). 

Preferred Stock (see Corporatjoo). 

Premium (see Marine Insurance). 

Freaenlment(see Negotiable Paper). 

Fromissoi; Note (see Negotiable 
Paper). 

ProteH (aee Negotiable Paper). 

Public grant, what are public lands, 
i., loj; grants to public are coo- 
sa\itd in its faTour, i., 105; ■ ' 



Public grant, continued 
of coDTeying, i., 105; 
entry entitles purchaser to a 
patent, i., 105; how it ia sigited, 
i., 10;; purchaser it rested with 
an impofect legal title, L, 105; 

wrongdoer, i., 105; be can sell 
or devise the land, i., 106; cer- 
tificate may be assigned, i., io6; 
effect of taking i 
assignor's name, 
Ian 






re-emption, bow acquired, L, 
106; what rights are acquired, L, 
107; pre-emption right cannot be 
aBGigned, i-, 107; it can descend, 
i., 107; conveyance by pre<mptot, 
i., 107; creditMs cannot levy 00 
the land, i., 107. 
Purchase, agreement to, must be ia 
writing, i., 41; what writing muat 
contain, i., ^l^, when oral bargain 
can be enforced, i., 43; effect of 
paying purchase money, i., 43; 
tide to land is governed by the 
law of the place <rf its locationi 



Railroad (see Farm). 
RatiScation (see Director). 
Rent (see Lease). 
Revocation, of check, ir., 



Sate, only the owner of goods can 
sell, iii., 446; bailee cannot, iiL, 
446; negotiable ' 



ception 



-,M6i' 



must be traasferred, i 
delivery not always essential, iiL, 
447; credit may be given 01 in- 
ferred, iii., 447; property aoM 
must be identified, iii., 4^; dir 



for fur. 






DOD-eiidiiig goods caoDot be sold, 
ui., 450; owno'bliip is not changed 

450; law presumei sale is to be 
Mowf d by pjjtnent and delivery, 
iii., 45O} unlcBB parties orhrrwise 
sgrte, iii., 450; seller may sue for 
non-paymmt of monty due, iii., 
451; or buyer for deliTcry of 
goods, iii., 451; when there can 
' "., 451; remediej of 



ouleai 



lublic auction. 



iii., 451; ule <A copyrighted goodi. 
iii., 451; vhat is a proper d^very, 
iii., 4^4; of portable artidei, iii., 
454; of tiiiiher,iii.,454; of thiogi 



prerent cieditota 
from taldog them, iii., 4;5) what 
hghlt are acquired in such case 
by iDDOcent purcbasei, iii., 4^6; 
until delivery what care seller 
must take of Ihem, iii., 456; when 
kepi after sale in idler's Etore, 
at whose nek, iii., 456; muit 
be sent ai buyer directs, iii., 457; 
Low sent wheo he neglccls to give 
directiona, iii., 4^7; seller can 
retain them until payment is 






., 4S7; how it may be 



. 4S7i 1 



e the 



goods, iii., 45S; delivery of poitioQ 
it regarded as delireiy of alt, iii., 
457; vhen seller can stop them in 
traniit, iii., 458; what buyer must 
do when goods are defective in 
<]iiuitity and quality, iii., 4;S; 



objection is waived by reteiving 
them knuwiog their defects, iii., 
458 [how rule may be changed by 
agreement, iii-, 459; what buyer 
must do when only some of toany 
things are delivered, iii., 459; 
remedy for partial delivery, iii., 
461; eSect of denying contract 
partly performed, iii., 461; illegal 

fomied,iii.,46i;how fraud affects 
a sale, iii., 461; buyer can cancel 
sale, iii., 4«l ; defrauded seUcr can 
cancel sale atid sue for price, iii., 
461; an action to enforce a sale it 

+61. 

Seal (tee Deed; Corporatitm) Part- 
nership). 

Share (tee Corporation). 

Sharer («e Lease). 

Sheep (see Dog). 

Shipping, ship is personal properly, 
iv., 607-, mode of registering, iv., 
60!; registration <rf foreign built 
ship, iv., 608 ; exdusive privilege 
may he granted to registered 
ship, iv., 609; bow vcssd may be 
transferred, iv., 609; there must 
be a bill of sale, iv., 609; it must 
be recorded, iv., 609, 610) what ii 
included in term ship, iv., 610; 
payment in installme nti for buitd> 
ing ship, St., 610; part ownert. 
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Shipping, coatiaued 
owDcT ciD tiuiifer his intemK, 
IT., 6ti; an tui deach hii intcrcU 

613; dutitt of tbip'a hutbuid, iT., 
613; when hii autborilj biudi 
all, iT., 613; ship may be pledged 
lor borrowed money, iv., 6i3( 
nacurt oF a bonomij loan, i>., 
£131 when such a lain i> uninllj 
made, ii., 614; vh>t it Durine 

mentioned it included in the 
piindpal, iv., 614; what i> 1 bill 



Shipping, c 
ia uiually paid in ■dTance, h^ 
619; if not earned it cut be 
letDTered, iv., 619; owner nuj 
let ihip, iT., 619; thii ii done by 
chaiter party, iT., 619; Dature 
of, iv., 619, 6ioi either parly to, 
can Tecorei for injury, iv., 610; 
hiier takei potaeimoa, iv., 619; 
giiei billi of lading, if., 619; 



.rflid 



goodi 



614, 6ij; biU may be li- 
ed, iv., 615; deliveiy of 
miignee. It., 615; 



61;; tbipowner has lien [or 
freight money, iv., 615; cannot 
be demaaded without delivering 
good), IT., 6161 mutt all be 
carried to place of df itination, iv., 
616; what muit be done when 
thip i* wrecked, iv., 616; how 
shipper may recover til goods, 
iv., 616; freight Dioacy may he 
paid for parr of dictance, iv., 617; 
in nidi c»e by what rule should 
freight money be measured, iv., 
617; delivery of goodi without 
receiving freight money, rr., 617; 
consignee is generally liable 
thereforj iv., £17; paymem 
freight mopey in advance, 
61S; S not earned it must 
repaid, iv., 61 8; recoveiy ot 
exceu paid through ignorance, 
iv., 618; recovery of freight 
money after lale of ship, iv., ' " 
ahippci or consignee ca 
■bandoD goods, iv., 618; loi 
consequence of fault ot owner, 

good, iv., £19^ pasiagc money 



'., 619} hirer who 
takes whole Teasel pays ftx- 
whole, iv., do; payment fa* 
empty portion is for dead freight, 
IT., 610; Toyige may be double, 
IT., £20; what are lay days or 
working days, iv., 611; when 
Sundays ai 



paid by the charterer, iv., 611; 
for what demurrage is due, iv., 
611; how charter party can be 
dissolved, iv., 611; navigation of 
ahipi iv., fill; authority of 

and shipper, iv., £21; some of his 
authority ipringi from necesiily, 
iv., £21; when he can sell or 
pledge skip, iv., £21; when be 
can charter ship, iv., 6iy, when 
he can bind owner for repain or 
supplia, iv., £13; when he can 
substitute another master, iv., 
£13; majority d part owners c*n 
remove him, ri., 613; has itothiiig 
to do with cargo, iv., 613; eieept 
to receive and deliver it, iv., 613; 
when he can seU it, iv., 6131 
liability of owner for ads of 
master, iv., £141 when loss ti 
vessel in diarge of part owner 
falls on all the owners, jv^ £14; 
liabOiry for cottiaiona, iv., 624; 
:ameD, iv., 614; they must dgn 



shipping articlcij 
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couiti protect tbem, i*., 61$; 
luTe ■ lien on ihip ud freigiit 
for wigei, iv., 625; qujUit; uul 
quaotitj of proriaioiu, ir^ 615; 
whit must be f mniibed, ir^ (1151 
whca double wiget ire giren, i*., 
615; hov ibcir complaint about 
vavorthincu of Tesiel must 
be regarded, ir., 61J; iriien thej 
BU7 be umted, it., 615; «hip 
mun bare roedicine cheat, it., 

to home port, it., 615; what 
maBto' must do who discharges 
icamea abroad, it., £16; rights of 
DUteritl men, ir., 616; thef hare 
A lien for repairs and supplies, 
IT., 616; cTcr; part owner ia 
liable for r«piin or suppliei, it., 
616; credit given Co 1 part owner 
penoiully cannot be chuged to 
■ootber, It., iit; how tu one 
part owner cu bind another, 
iT., 617; real or beneficial owoer 
is liable, IT., 617; HCTcdore has a 
ticn ior his charges, ir., 616. 
Stuute of Etiud), (ome contracts 



dpal provinc 






tratm is not binding, iiL, J9« nor 
I^omiie 10 paj another's debt, 
iii^ 394i but promite ia binding 
when it is really to pijr one's own 
debt, iii., 39^ agreement coo- 
cennng maniige, iii., }i)4; igne- 
ment that ia not 10 b« performed 
within a ^eir, iii., 3^; to whit 
contracCiit relates, iii., 396; agree- 
tnent concerning lale of land, iii., 

396} or license to use it, iii., 396; 
libM kind of writing is required. 



Stitute of frauds, c 
letters, iii., 397; signiDg need not 
be formal, iii., 397; no couidet*- 
tion is requirecQ iii., 397; noordt 



397J sale of 
goods, iii., 397; application of 
statute to goods that are to be 
minufictured, iii., 398, 399; doe( 
noi ippij to executed contracts, 
iii., 399; how an c^al contra^ 
partlj executed is affected ,iii.,399 

SteTedore (tec Shipping). 

Stock (see Corporation). 

Subagenc (see Agdt). 

Subscription paper (tee Connden- 
tim; Corporation). 

Sunday (see Acadent Insurance^ 
Negotiable Paper). 

Support and separation, husbanij 
and wife may agree to lire sepa* 
ratelj, ri., 909, 911 



wichou 






. 909! 



. , property, T . 

909; release of dower, ti., 911^ 
after this wife cannot share m 

T diim for temporary 



1 1 they cannot 



nony, ti., 910; 



no authority when liiiag aep- 
aratety, vi., 911; except for a 
good cause, ti., 9i>; allowantt 
must be sufficient, Ti., 911; what 
are necessaries, Ti., 913; tis duty 
to bury hii wife, Ti., 91]; hii 
liability for her debts before mar- 
riage, Ti., 913; hef tiabilily (or her 
debt! if turriTing him, n., 914) 
■. 9'SI 
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Taiea (we Lease; Mortgage; Tnu> 


•n., 9171 what i>, Ti, 9i7i 






Telegraph, i. common carrier. It, 




500. (See Carrier; AssenL) 




Tenancy at luffranM, who is • 


Ti., 918; inWDitj, Ti., 918; rdip. 


tenant by, ii., 183; how tenancy 




arises, ij., 183; landlord's title 


Ti., 919; duresi, vi., 919; annul- 


c«mot be demed, ii.. .8+; nor 


menl within prohibited degrca 


title be acquired agiintl him, it.. 




184; tenant i< not entitled to 


misbehariour, vi.. 919; defence^ 


notice to quit, ii.. 184: unless by 


Ti., 9.9; «,nni>ran« rf hnsbind. 


statute, ii.. 184- 


TJ., 919; whit ii, Ti., 919; will not 


Tenancy by curtesy, curtesy de- 


be glinted ifter prttof of collu- 


fined,!., iHi requjrites of, L, IMJ 




there must be a legal marriage, i.. 




114; wife's estate must be in- 




hmtaWe, L. Im; busband'i 


aij be by wotdi or «t., ri., 9101 


curtesy does not surriie destruc- 


recrimiiution, tI., 910; what is, 


tion cf ber estate, 1., 125; need of 


»i., 910; diTorcB may be granted 


wife's possesion to create BKh 




■n estate, i., 115; he has nd 


Surety, disiinction bttwten guaran- 


curtesy in wife's estate beid by 


tor and (urwy, ii., 585: «™t 


her as trustee, i., Iiji there must 


of nirety'. liability, b,., 585; 


be a liring child, i., 115; on itt 




birth curtesy begins, L. iz6t 


ing his undenaking, ir., jSfij 


curtesy is only for his own life. 




L, 116; his interest cannot be 




taken for his debts, L, lai; he 


IT., 586; Dor be dilieenl in collect. 


may forfeit his estate, %., 116; 


ing rf dtfator, iT., sS6; when 


effect of diTorce, i., 116; how 


debtor canntrt disregard notice 


affected by legislation, i.. ti6. 


tA lUretJ la proceed against 


Teaancyfromyeartayeariwhatisa, 


debtor, It., 586; note must be due 


ii., 179; it is founded on contract. 


before notice can be giTen, ir^ 


ii.. i8oi when notice to quit i* 


587; notice ihould be in writing. 


required, ii., 180, l8lj both 


iT., 5871 after notice aeditor 


parties must giTe notice to quit. 




ii., iSi; fonn of tenancy cannot 


ir., S(7; nwre lime cannot be 


be changed against lessoc-s TriU, 


giren debtor without lurely'i 


ii., 180; he may maintain tiespasa 


content. It., 587; if it ii tuiety ie 


or ejectment against tenant, ii.. 




ito; nature of tenani?, a., l8ot 


patties to security gi^en for 


lease may be assigned, ii., iSt^ 


•urely'. benefit, ir., 587, 5881 


liability of tenant for rent, ii, rial 


lUbilitJ cf lurety incurred 


tenant is not requited to make 


thiougb agent, ir., 588 ; tender rf 


substantial repairs, ii, iSif 


more money thui is due, ir., 5Sg. 


what repair* he must mibe, ii-. 
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iSij fram of Botke, ii., ill; 
btnr notice Ehould be canstiUEiI, 

KTved, ii., igi; wbea notice Diutt 
be pycB, ii-t iSij lunr long 
liabilitj fot rent continuci, ii., 
iSi; b; committiiig waste taunt 
fi«f dl8 lU right to notice to quit, 
E, iSa; bavr teaancj miy be 
rerimd, ii., l8l; eSect of iccepl- 

cui b« effective for only a short 
period, generally ■ yeti, iL, 
iSl. 
Temncf in coDuaon, vlien it 
eiiatB, ii., iS6; unity ii that of 
poxeaaoD, ii., i86; an estate 
may be conieyed to tereril in 
unequal ehBree, ii., i86; a 
tenant may tell his eharei, iL, 
186; but no particular part of 
eitatc, ii., 186; nor dedicate any 
portion to the public, ii., 186; 

186; he 



right of way, ii., 
f,^. acquire ride by 
UK against the others, 



it poBs^scion erf all, ii., 1E6) he 
cannot suffer property to be Bold 
for taiei and purchase it, ii., ig6{ 

against another tenant, ii., 1B7; 
be may have an action of waste 
■giinit bim, iu, 187; he can 
nearer bis ihire of proGts, ii., 
1871 he cannot compel co-tenant 

expense for pracrving property 
may be apportioned among all, 

Tided, i, jS8. 

ii., 588. (See Payment.) 
TreC) t^ien it ia land, i^ 6; when it 



(See Farm; Life Tenant-> 

TreEpan, purcbaKr of public land 

faavLug certificate of entry can 

maintain trespau againat wrong- 



be appointed executor, v., 739; 
minor as, T,, 739, yjij two or 
more clecutora may be appointed. 



meat of executor in [Jace of 
another, v., 741; administrator 
or eieculor must give bond 
before eiecuting trust, t, 741; 
unless relieved by will, T., 7411 
when eiecutor or administrator 
takes only personal property, T., 
741; when real property rests in 
beir, T., 741, 743i does the ad- 
ministrator take mortgages, cropa, 
etc, v., 743; when gifts are valid. 
T., 743; is not if estate is insolvent, 
*■> T44> validity of inter Tivoi 
gift, T., 744; donor may act as 
., 744i when trust is not 



valid, 



74S; 



perty giren away to defraud 
creditors, T., 745; there must be 
made an inventory of estate, v., 
745-, creditors must be notified to 
present claims, v., 746; when 
estate may be declared insolvent, 
T., 746; mode* rf settling insol- 
vent estate, T^ 746; how validity 
of claims is determined, v., 7471 






I 7«S 
'■. 747. 
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Tniitee, contiiiued 
diitributHl, V, 747; real enite 
naj be talun to pay dcbti, t., 
747; adminiitTirar oij make 
temporary iiKeelmeat, T., 74S; 
hii autLorily to mU propertyi t^ 
748; when deceasd vat a 
nonber d paitnenhip, faow hi) 
intereM may be wtthdiaTiii t., 
748; it cuunl be continued 
permaneady, *., 749; when 
cftate may be opened for further 
KCioOi *■) T49i diitiibuCioii of 
tcMale ettale, Tf 751^ ciediton 
hne Gnt claim, T., 750; deicrip- 

period for which trast may be 
created, t., 751; eiecutor may be 



. 75"; 



t WiU D 



(ail for lack oF Cniftee, t., 7!I| 



752; in sot unng propa^ 
IHoperly, T^ 751; canoot {jedge 
it tor hia own debt, T^ 751; 
trunee'a f«ilm« doei not ioTdTe 
irutt property, t., 753; tmtt 
piopeny may be taken for 
trun debti, Ti, 7j]| when 
mechanic'! lien can be laid on 






■. 7S3S 



I 7S3i li™ 



to adl and coniert tniil property, 
*•> 754i "■^ <^ lol ettale, v^ 
7jji leasing rf real estate, t., 
755; must repair and innire 
property, v., 756; bow personal 
property muit be manaecd. t., 
JSi; sale and 



Hnpii7 
-.757; 



Trustee, continoed 

proceeds, t., 756; buatef 
pledge trust property, ■ 

suits, T., 7S7J can 
counsel, t., 757; trust< 
lupport his beneficiary, 
how far his aulliority to do this 
ei^Iendi, v., 757; often dependi 
on investment creating the trust, 
*i 757i when he can be removed, 
Y,, 7j7j his compeiuation, t*^ 
758; cannot buy property >"" 
trusted to him, iii., 435* 
Trademaric, statute concerning, UL, 



-. lS3i ' 



"H 3S+i •* » P">pe"T. "i>n 354i 
alien is entitled to, iii., 35J; 
is the right at the manufacturer, 
ill., 355; Doreky required, iiL, 
355; mark must be honestly used, 
ui.,355; Ealse use c€ word " pattnt," 
in., 3SSS duration of, iii, 356J 
may be extended, iii., ]5t; who 
shall succeed proprietor, iii., 3J& 



Vote (tee Corporation), 

WaiTcr (see Negotiable Paper; lib 
Insurance; Marine Insurance)! 

Ward (see Guardian). 

Warranty, sale may be made wid a, 
iii., +631 what language or con- 
duct is a, iii., 464; may be 
erptes) or implied, iii., 46 j; 
implied is oeated by law, iii., 
465) law does not from a full 
price, a, iii., 465; how the law 
regards vendor's superior knowl* 
edge, iii., 465; eSect oE affirma- 
tions of quantity and quality, 
iii', 4^5} mere representatiun i> 
DOC a, iiL, 4661 how an adulter* 
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Vtrtuaj, ccuuinucil 
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WHAT IS I^ND, OR REAL, PROPERTY 

I. Difficulty in defining land. 

a. The importance of understanding the difference 
between real and personal property. 

3. Real property is land. 

4. When ice is land. 

5. Things annexed by man. 

6. Growing crops. What mle applies between seller 

and purchaser. 

7. The rule that applies to a devisee. 

8. When growing trees arc personal property. 

9. Trees standing on a division line. 

10. Things easily moved. 

11. Surface and mine below, owned by diS^ent 

persons- 
is. Land of a corporation. 

13. Church pew. 

14. Cemetery lot. 

15. When money is real property. 

16. Intention, in determining the question of the value 

of property. 

17. Use, in determining the question. 

18. Different rules apply to persons in different rela- 
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4 THE HOME LIBRARY OF LAW 

1. Property ^Ils into two great divisions, leal and 
personal; and, while the differences between them on 
the outer boundaries are clearly seen, as they approach 
each other these differences lessen until one is in doubt 
whether a particular thing, for example, a cooking-range 
in a house, is real or personal property. Nevertheless, 
as both kinds of property exist, we must seek to show 
what they are. 

2. Why is this knowledge important? A stranger, 
by the permission of a land-owner, builds a house on his 
land. There may be some agreement between them 
concerning it, though not in writing. Ilie land-owner 
sells the land, and the purchaser, soon after taking 
possession, enters the house and astonishes the occupant 
by saying that it belongs to him. After stating his 
agreement with the seller, the buyer replies that he 
knows nothing about it; that he bought the land which 
includes everj^ing thereon, that if any wrong has been 
done, the seller is the guilty party to whom the house- 
builder must look for redress. Thus, what is meant or 
included by the tenns, real property and personal 
property, is important to all who are concerned in their 
sale, management, or ownership. 

3. Real property is land extending indefinitely upward 
and downward. It includes every strucfiue and every- 
thing growing thereon naturally. In like manner, all 
minerals are included, even an aerolite that fells from 
the heavens. 

4. Ice is sometimes included, but not always.' Ice on 
a navigable river, whose bed belongs to the state, bebngs 

' See Cbap. IV., Section 11, § la 



WHAT IS LAND, OR REAL PROPERTY 5; 

to the first appropriator. This maj be done by taking; 
the ice, or by clearing off the snow from the surface, 
marking the ice, or making any other preparation for 
harvesting the cooling product. And the same rule 
applies to ice on public ponds. 

Ice on a non-navigable river belongs to the owners of 
the adjoining land, because they are also the owners of 
the bed of the stream. The line of division between them, 
which is presumably the middle of the stream, determines 
the ownership of the ice that forms on the surface. To a 
navigable stream, owned privately, and not by the state, 
the same rule applies as to a stream not nav^ble. 

The same rule, slightly qualified, applies to land- 
owners along a canal. They, too, can harvest the ice 
fanned on the water nmning through their land, provid- 
ing this does not mterfere with the public use of the 
ca nal. But, when the state has condemned and taken 
the land used for die canal, it is the absolute owner, and 
the adjoining [nroprietors have no more ri^ts in the land, 
water, or ice than they have in any other public property. 

5. A different principle applies to things aimezed by 
man. Many of these, as the result of annexing them, 
form a part of the land itself; while other thmgs retain 
their former character and are personal property. In 
the sale or lease of land, it is often difficult to dedde 
whether the things thus added are transformed into 
realty and become a part of it, or whether they are still 
personal property belonging to the person who put them 
on the land.' 
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6. Questions often arise in conveying land on wUch 
crops are growing. Do these pass to the purchaser? 
The more general rule is, anpual crops planted by the 
seller pass with the land on which they are growring; 
crops that are mature, awaiting the reaper, do not thus 
pass, unless they are mentioned in the deed of convey- 
ance* 

Growing annual crops may be the subject of a valid 
oral sale, and the vendee has an implied license to enter 
and take them. Should the vendor afterward sell the 
land itself and say nothing about his prior sale of the 
crops, the crop-buyer, if the purchaser had come into 
possession, would lose the right to enter and take his 
crops. He would not be without a remedy, however, 
for he could proceed against the vendor, who, through 
accident or fraud, had deprived him of the right to take 
his crops away. 

7. A different rule applies to a devisee, or person who 
inherits land by will. He takes the crops with the land, 
whatever be their state of maturity, unless they are 
needed to pay the debts of the testator. If they are, 
then they pass to the executor like other personal property, 
and are devoted to the payment of the testator's indebted- 
ness.' 

S. Growing trees may be cut down and thus converted 
into personal property; or, on the sale of land, may be 
reserved for the purpose of cutting and removing them. 
In the latter case, should the owner die before cutting 
them, the administrator or eicccutor of hb estate would 

■ Waibburn on Real Prapeitf, S 11, Vol. I., p. 11 (6th Edition). 
' Pattisou'i Appeal, 61 Fa., p. 29^ 
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take possession of them as a part of his personal property^ 
^ain, the owner of land who sells trees growing thereon 
to another by a proper written conveyance, with the 
liberty to cut and carry them away, parts with an absolute 
interest in them, while the land itself remains in the 
sellor ot grantor. 

9. What rule applies to a tree standing on or near the 
boundary line, with roots and branches extending into 
the land of the adjacent owner P The fruit belongs to 
the owner of the land whereon the tree grows; and he can 
reach over and pluck it, if his arms are long enough, 
without infringing the law of trespass. He can even 
stand on the fence and do this. But he cannot go on 
his neighbour's land without permission for this purpose. 
If he did, the law would pronounce him a trespasser. 
The reader may think that the distinction is very fine 
between reaching over Into another's land and plucking 
fruit, and going on another's land and plucking it; the 
law is replete with equaUy subtle distinctions. If the 
first rule be true, the reader may ask, what becomes of 
that greater rule stated in the beginning, that land 
includes everything above and below? On the other 
hand, the adjacent owner has a right to lop off the 
branches and roots of a tree to the dividing line. 

The body of a tree that happens to stand on the divid- 
ing line is the common property of both; neither can cut 
it down without the other's consent; nor even cut away 
the portbn on his own land, should the tree thereby be 
injured. 

10. Things easily moved may become real property. 
This is especially so of things used in connection with 
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real property that are useless after severing them. For 
example, a key to the door of a house is an essential part 
of the door itself) and is, therefore, realty like the land 
whereon the house stands. Id like manner, the doors, 
windows, blinds, and other portions of a house that are 
readily removable, the mill-stones of a mill — all are parts 
of the structure to which they belong, and, on its sale, 
they pass with the structure itself, because, on the one 
hand, they are essential thereto; on the other, they would 
be of DO use to the grantor were they retained by him. 
Other illustrations of the same nature are hop-poles 
pQed in a yard, fence-rails, and loose stones used in wall- 
building. While the application of this rule to many 
things is very plain; to others its application is difficult. 
For example, the animals employed in husbandry- 
farming utensils, plants, doves in the dove-cote — 
are still often matters of legal contention on the sale 
of land. 

II. Sometimes a mine or quarry is owned by one 
person, and the sur&ce by another. When this double 
ownership of land exists, it is the duty of the mine owner 
to guard the surface bora injury by sinking. To this 
extent, the subterranean or mining property is sub- 
servient to the surface. In other words, where the upper 
and underground are owned by different individuals, the 
maxim of the law that applies to eadi one is, he must not 
use his own in a way ihaX will injure the other. 

13. As land owned by a corporation is real property, 
in a few cases the shares of the corporation itself are of a 
like nature. Generally, they are personal property. 
Bui, when the land held by a corporation belongs to the 
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stockholders, and the corporatioQ is only a manager, 
the shares are real property. This is true also of the 
shares of a corporation created solely for holding, using, 
or improving real estate. 

13. In some states, a church pew is real property; in 
others, personal property. Unless one's rights are regu- 
lated by statute or positive law, his interest is limited or 
qualified; 8 right of occupancy under some restrictions. 
He has an absolute and exclusive right to the possession 
and enjoyment of it for the purpose of public worship, and 
may maintain an action against any invader. Should he 
assign or lease it, the new occupant would have a right 
to occupy only during public worship, for that purpose 
and matters relating thereto. A tramp, therefore, could 
not, by leasing a pew, acquire the right to convert it 
into a place of shelter; nor a peanut vendor, a stand 
for selling his favourite fruit. The annual renter of 
a pew "has at most only a lease-hold interest for 
the term," 

"The English ecclesiastical law forms the basis of 
the law regulating the affairs of the Episcopal Church 
in this country, and is in force, except as modi- 
fied by statutes and the usages and canons of the 
church." ' 

All the other religious societies have special laws, 
us{^;es, and local customs that regulate, to a very 
considerable extent, the rights and duties of the 
pewholders. 

The trustees of a free church, charging for the sittings, 
have authority to decide where attendants shall sit* 
' Kc(T <m Reil Frapotj, S J^i ?• 34- 
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"and may, by force, remove one who persists in sitting 
in a place other than that assigned to him." ' 

The absolute sale of a pew does not give the pewholder 
an absolute right to the property, as would the sale ol a 
piece of land. He gains "simply a right to occupy, 
under certain restrictions, the pew during public worship 
of the congregation, and, possibly, of silting therein at 
meetings of the society helS for temporal purposes." 

Having no title to the soil beneath the pew nor to the 
space above, he cannot build a vault in the earth, nor 
decorate the pew in harmony with his tastes, however 
artistic or grotesque they may be. Again, the rights of a 
pewholder of a church that has been destroyed by fire, 
or abandoned, are gone. So, too, after the sale of the 
edi&ce or the ground, he cannot share in the proceeds. 
Nor can he compel services to be held in the church, or 
prevent its abandonment; or the rebuilding of another. 
Lastly, a writer has declared that a congregation which 
abandons its meeting-house as a place of public worship, 
although it be fit for that purpose, and erects a new one 
on a different site, is not liable in any way to the pro- 
prietor or lease-holder of a pew in the old meeting- 
house, unless the society acted wantonly, or sought to 
injure him. * 

As a society possesses such large rights to sell, remove, 
rebuild, and the like, its r^hts to make repairs, however 
extensive they may be, are paramount to the rights of the 
pewholders. 

14. One who purchases, and has conveyed to him, a 

■ Kerr on Kt«1 Prapcitj, § jS, P- J5- 
* Ibid, ! 4i> P- jS. 

-Comt^ 
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lot in a public cemetery docs not acquire the fee thereto; 
only an easement or license to bury therein. So long as 
be is in the rightful possession of the lot, he may maintain 
an action against a trespasser, and especially against one 
who enters and disinters the remains of a person buried 
there; in some states, this is made a penal offense. The 
common law recognises a right of property in a sbroud, 
or apparel of the dead, as belonging to the person who 
had charge of the funeral. In Indiana, the bodies of 
the dead belong to the surviving relatives in the order of 
inheritance, like other property, and the courts possess 
the power to protect the relatives in the exercise of the 
rights of burial. In Minnesota, a widow recovered 
damages for the dissection of the body of her deceased 
husband. In Pennsylvania, it has been held that a 
widow's control of the body ceases at burial, and, there- 
fore, the disposition of it belongs to the next of kin. In 
Rhode Island, the a>urts have decided that a widow 
has a right to recover the body of her lamented husband 
when it has been buried by the next of kin in a particular 
cemetery against her wishes. 

The burial of a dead body in a cemetery lot is the only 
possessbn necessary to create a complete ownership of 
the easement and render it heritable. Again, so long 
as a gravestone marks a place for burial, the possession 
is adverse to all other claimants. The paramount right 
of burial is in the surviving husband or widow.* 

A peisin who has erected in a cemetery lot a grave- 
stone or monument, which is defaced or removed during 

' See the recenC cau uf Pw ti grew f. Fettigrew, 107 F>., 3I}, for 

otber poisti ind reEsrenceg. 
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his life-time, may receive damages from the wrong-doer. 
And when thb is done after bis death, the heirs of the 
person in whose memory the stone was erected can 
maintain an action against the defacer. 

The r^htful possessor of a lot may transmit it to his 
heirs at law. Possession once established, unless volun- 
tarily given up, continues as long as the graves are 
marked and the cemetery is used for that purpose. 

As the right of burial is not an interest in the soil, if the 
friends of a person buried there are required to remove 
his bones, because the ground can no longer be used for 
this purpose, they cannot recover any compensation. 
Usually, cemeteries are subject to public regulations. 
The purchaser of a lot acquires no title to the land; 
simply the exclusive right to bury therein so long as th^ 
cemetery is used for that purpose. The right, therefore, 
"is revocable whenever public necessity requires." 

15. Sometimes money, the most fluid of all things, 
partakes of the character of realty, or of the incidents and 
attributes of real estate. Money, which by agreement is 
to be invested in land, equity regards as land; vice versa, 
land which is to he converted into money, as money. 

Again, a man who, in his will, directs that land shall be 
sold and the money paid over to an alien, may have his 
wish executed, though the alien could not have taken the 
real estate. 

16. The two most important rules to apply to the 
question, whenever it arises, whether a thing should be 
regarded as real or personal property, are intention and 
use. Intention is inferred from the nature and mode 
of annexing the thing and the situation of the annexor; 
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bis relation to the land, and the policy of the law, A 
house, for example, built on another's land with his 
permission, is, between the parties, the builder's peisonal 
property;' otherwise, it belongs to the owner of the land. 
Again, a structure erected by a tenant during his tenancy, 
by virtue of an agreement to remove it before he goes 
away, is his own personal property, and he has a right 
to remove the structure at the expiration of his lease. 

A, who was a land-owner, agreed with B that he 
m^ht build a barn on his land. B was to hire the bam 
and remove it whenever he desired. Afterward, A sold 
the land to C, they agreeing that the bam should not be 
included in the sale and conveyance. C sold the land 
to D, saying nothing, either through forgetfulness or 
design, about the bara. D, supposing the bara passed 
to him by the conveyance, insisted on retainmg it; and 
the court decided that he was the owner, unaffected by the 
agreement made by former owners. Of course, a different 
principle would have applied had he known, or believed, 
that B had built it by virtue of an agreement with A. B, 
therefore, was deprived of the ownership of his bam, for 
D was an innocent purchaser. B had a claim against C 
for its value, but a claim of this kind against another who 
may be worthless is a poor equivalent for the thing itself. 

17. The use to be made of things is often important 
in determining whether they arc real or personal property. 
Thus, the blinds of a house that have been fitted, and 
are temporarily off at the tune of the sale for the purpose 
of painting or repairing them, pass with the sale of the 
house itself, and, for the reason that perhaps they could 

* Ken, { £7, p. Gj. 
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be used nowhere else. In like maDner, a ^rrner who 
has a lai^e quantity of cut timber oa his land, and 
especially who has been in the habit of selling it, may re- 
move it within a reasonable time, because no use could 
be made of a large quantity of timber on the land itself. 
The quantity, as well as the ordinary practice of the far- 
mer, would be decisive in fixing the nature of the timber. 
On the other hand, if be was in the habit of cutting 
timber occasionally for the purpose of converting it into 
fences or boards for farm use, this would be equaUy con- 
clusive of his intention concerning a few sticks that might 
happen to be lying on the ground at the time of the sale. 

Another illustration of the same nature is the existence 
of a quantity of peat, wood, or other fuel on a farm at 
the time of its sale. If the quantity is small, the law 
presumes that it was prepared for use on the land, and it 
goes to the purchaser; if the quantity is large, the oppo- 
site presumption will be applied, and it will be retained 
by the vendor as personal property. 

A curious case may be added : that of a landovmer who 
quarried a lai^ stone, designed for a tomb outside his 
farm, and sold his land, giving the purchaser notice of 
his intention. This stone, as the court held, was his 
personal property, though it remained in that place for 
more than thirty-five years after selling his farm, 

i8. It may be noted tiiat, in describing the things that 
are on the dividing line between real and personal prop- 
erty, we have been looking at those which concern sellers 
and buyers of land. Between landlords and tenants, 
mortgagors and mortgagees, and other parties, difierent 
xules apply; which will be hereafter given. 
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ABSOLUTE OWNERSHIP OF LAND 
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I. Land may be owned absolutely, 
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I. The law relating to real property was brought timn 
England, and bears many marks of its feudal origin. 
Though it has not been modernised like the law concern- 
ing personal property, yet many elaborate and technical 
principles have been swept away, leaving a residue easier 
to comprehend. 

a. By absolute ownership is meant the largest and 
most complete dominion one can possess in land. Gen- 
erally, the word estate is used in the law books instead 
of ownership to indicate one's interest in land. The 
usual phrase to indicate an absolute estate, or unlimited, 
unrestricted ownership, is "fee simple." 
15 
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No one, in truth, can acquire absolute dominion, be- 
cause the state, notwithstanding the large freedom en- 
joyed by everyone, possesses an undoubted right to take 
land for public puqx)ses ; or rather, to use it as the public 
needs may require. Thus, as we all know, the state 
is taking lands for roads, buildings, water reservoirs; 
and, as civilisation expands, other public uses may arise. 
Vast quantities have been taken for railroad purposes 
under the right, as it is called, of eminent domain. In 
other words, a railroad corporation is a public instrument 
or agency to such an extent that the state permits the 
taking of such lands as may be needed for the proper 
and effective execution of its purposes. 

Another illustration may be given. Fifty years ago, 
some of the New England states authorised the manu- 
facturing companies to acquire the right to flow land be- 
longing to individuals for the purpose of acquiring water- 
power. This authoriiy had its origin in the inability 
of manufacturing companies to purchase the rights of 
flowing land on reasonable terms, or, in truth, on any 
terms whatever. Perhaps it is the largest invasion of 
the right of absolute ownership of land ever exercised 
in this coimtry, and the courts, on more than one occasion, 
have questioned the legality of the proceeding. Yet the 
absolute, unrestricted ownership of land is unknown 
in this country or in any other. Nevertheless, in a prac- 
tical sense, individuals are the absolute owners of a 
large portion of our country, acquired, as we shall soon 
learn, in various ways. 

3. Let us begin by inquiring who can acquire or hold 
real property. Possibly, the reader may think that 
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everybody has this right, yet there are some limitations. 
There was a time, indeed, when aliens were under 
various restrictions; and some of the early laws on this 
subject are curious reading, remembering that those 
who made them had been in the country only a few 
days or weeks longer than those to whom they were 
applied. Long ago, most of the states enacted laws 
providing that aliens who were, or intended to become 
citizens, might acquire and hold real property like other 



4. Some restrictions are also placed on corporations 
in purchasing and holding lands. By the common law, 
a corporation could hold and dispose of real property for 
any purpose not inconsistent with the object of its crea- 
tion. By general or special statute, a broader restriction 
has often been placed on corporations. Generally, their 
right to acquire and hold real estate is determined by 
their charters, or by legislative enactment. A national 
bank, for example, is permitted to hold real estate for its 
banking-house. It may acquire real estate in the dis- 
charge of a debt; but, whenever this happens, it must 
sell the land at the end of five years by auction, unless it 
is fortunate in selling sooner by private sale. In other 
words, a bank is not chartered to deal in real estate, and 
the law will not permit the association to depart from 
the real object of its creation. In like manner, a railroad 
company, though possessing special rights to acquire 
land or an interest therein for the purpose of building its 
tracks, stations, and offices, cannot purchase real estate 
with the same freedom as an individual. It could not, 
for example, invest its surplus in real estate as absolute 
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owner, with the view solely to a future profitable sale. 
Very litely railroads and other corporations transgress 
to some extent this provision of their charters ; their trans- 
gressbns, however, do not change the law. 

^ain, though a corporation may transgress its funda- 
mental law in making improper or illegal purchases, a 
vendor cannot complain and seek to recover the lands he 
may have sold, should they rise in value, on the ground 
that the corporation had no right to purchase them. First, 
because he, too, is a joint sinner in selling to the corpora- 
tion; second, because, if anyone has been wronged, it is 
the state, which alone has the right to call the corporation 
to account for its misdeed. 

$. In acquiring the absolute ownership of land by a 
deed or written conveyance, to gain a perfect title it is 
necessary to use the word "heirs," The title thus 
acquired is known as a "tee," or "fee simple." It is one 
of the old terms that has come down to us from the rugged 
feudal age. This is a very arbitrary rule or principle. 
"Still," as an eminent author has remarked, "it is as 
imperative, as a rule of law, now as ever. No synonym 
will supply its place. Even a graiit to 'one and his 
heir' will give him only a life estate, or to one 'or his 
heirs ' ; or to one and ' his heirs during the life of another ', 
or to one 'forever', or to one 'and his assigns forever.'" ' 

Yet the rule is not quite so arbitrary. In an absolute 
estate given to one by a legislative grant, the word 
"heirs" is not needful to convey such an estate. An 
intention to create it, dearly shown by any form of 
expression, will suffice, 
k- ' Withbuin, S 5}. 

~.C.<mgk 
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By statutes, also, in many states, it is not neccssaiy 
to use the word "heirs" to create an absolute estate. 
Any equivalent words may be used that dearly show 
the grantor's intention to convey such an estate to the 
purchaser. 

^ain, this strict rule does not apply to a grant or 
conveyance of land to a trustee for the benefit of others, 
Sff acquires the needful legal estate for the proper execu- 
tion of his trust and no naore, without regard to the 
words used in the deed. Thus, a grant to A and his 
heirs as a trustee for the life of B conveys an estate to 
the trustee for B's life only, ^ain, a grant to A in 
trust to sell conveys an absolute interest; in other words, 
A can sell and convey an absolute title to the buyer, 

6. In conveying land by a will, a more liberal prin- 
ciple ptevaite. In these cases, the intention of the 
testator is regarded and creates the rule. This is enough 
to convey an absolute interest without the use of the 
word "heire." Thus, the use of the words "all," 
"right," "property," "inheritance," "in fee simple," 
have proved sufficient to transfer an absolute title in 
the property devised without using the technical words 
required in a deed of conveyance. 

7. Again, one to whom lands are given by wiU, that 
are charged with the payment of money, will hold them 
as an absolute gift; for the testator intended to make 
him the object of his bounty. Otherwise, the recipient 
might die after paying the money and lose the whole beoe- 
fil of the devise. 

8. Lands held absolutely, or "in fee simple," aie 
subject to the debts of the owner, as vrell after his death 
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as during his life. This b a radical departure from the 
old English law. Says Lord Romilly in his Autobiog- 
raphy: "The heir's right to the real property of his 
ancestor ought not to be disappointed by the claims of 
creditors."' From this rule, a logical development 
of the feudal system, the reader can mark the long advance 
irhich subordinates the wishes and rights of the heir to 
the just claims of creditors.' 

9. One of the most important incidents of a "fee 
simple," or absolute estate, is the unrestricted right of 
sale. This right, so long of slow growth, is now as 
firmly established as any other principle of law. A 
limited, reasonable restriction on the right of sale or 
transfer will be upheld, and the purchaser or grantee 
may forfeit his estate by violating it. llius, in a devise 
to A and his heirs, a limitation may be made that, if A 
in his lifetime fails to convey the land, it shall go to an- 
other person, who is named. Such a limitation would be 
valid. But a condition restricting the right to sell to 
a single person only would be void, as he might happen 
to be mcapable of piuchasing. 

S 2. By AuEHs; Citizqjship 

I. On what docs citizenship depend. 

a. Children bom abroad of American parents. 

3. Limitation to above rule. 

4. Our laws cannot aSect persons living under another 

jurisdiction. 

»ToLIL, p. 389. See Section 1,5 u- 

* See note I, Williuu on Real Propert;, p. Si ((th Americin E<IicioiiX 
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5. Naturalisation is a federal function. 

6. Merchant seamen. 

7. Soldiers. 

8. Who cannot be naturalised. 

9. Females are included. 

10. First step; Declaration of one's intention. 

11. Declaration of minor. 

12. Effect of declaration. 

13. Length of residence required. 

14. Meaning of continued residence. 

15. Where application should be made for admission; 

Requirements. 

16. Applicant's moral character. 

17. Foreign title must be renounced. 

18. Rights acquired by widow and children of appli- 

cant. 

19. Private citizen can take no action to set aside an 

order of admission to citizenship. 

20. Federal government can act. 

21. Effect of naturalisation on children. 

22. Effect of marriage by foreign woman to American 

citizen. 

23. Husband need not have been an American at time 

of marriage. 

24. Effect of marriage by an American woman to an 

alien. 

25. Effect of alien husband's death on citizenship of an 

American wife, 

26. Effect of her divorce from him, 
37, Naturalisation by treaty. 

28. DisabilJties of alien land ownership. 
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I. Every nation determines for itself vbo ^diall, and 
'who shall not, be its citizens. B7 the laws of some states, 
citizenship by birth depends upon the place of birth; 
by the laws of others, citizenship depends upon the nation- 
ality of the parents. The latter is called the law of 
nations because it is the rule in many of them. In the 
United States both rules exist, but more generally the 
former. By numerous decisions the law is dearly estab- 
lished that the children bom to foreigners, in the United 
States, are citizens of the United States.' 

3, Citizenship is also conferred on children bom m 
foreign countries whose fathers were at the time of their 
birth, citizens of the United Stales. The federal statute 
provides that "all children bom or hereafter bom out 
of the limits and jurisdiction of the United States, whose 
fathers were or may be at the time of their birth citizens 
thereof, are declared to be citizens of the United States." ^ 
But if a child is bom after his father has in any way 
expatriated himself, he is to all intents and purposes an 
alien and not entitled to the protection of the United 
States. 

3. If the father was bom abroad and has always 
resided there his child is not a citizen, for the statute says 
that the rights of citizenship shall not descend to children 
whose fathers never resided in the United States." "This 
limitation," says Van Dyne, "of the privileges of citizen- 
ship to the children of dtizens who have resided in the 
United States was designed to prevent the residence 

* Re Look Till Sing, 10 SivTcr, 353. 

■US. Camp., 1901, { 1993. 

■Ibid. 

^ [..aniMovCoO'^lc 
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dioseii of sucfxssive generations of persons claiming the 
piivil^jes of American citizenship while evading its 
duties," ' 

4. Again, while our government may confer the rights 
and privileges of its citizenship on persons bom of 
American parents in other countries, "it cannot extend 
its jurisdiction beyond its own territorial limits so as to 
relieve those bom under and subject to another juris- 
diction from their obligations or duties thereto; nor can 
it, by undertaking to confer its citizenship upon persons 
who have never come within its territory, interfere with 
the just right of the foreign govemment to control its 
own subjects."* 

5. In the United States by the Constitution, the natural- 
isation of foreigners is a purely federal function. This 
has been defined to be the act of adoptiag a foreigner 
and clothing him with the privileges of a citizen. And 
the eSect of naturalising one is not aSected in any way 
by the laws of the applicant's country. It is imma- 
terial whether he had, or had not, permission to emigrate 
from the country of his or^jin. 

6. Merchant seamen also are favoured. Every sea- 
man, though a foreigner, who declares his intention of 
becoming an American citizen in any competent court 
who shall have served three years on board of a merchant 
vessel of the United States subsequent to the state of such 
declaration, may, on his application to such tribunal 
and the production of his certificate of discharge and 
good conduct during that time and also the certificate of 

' Citiienthip of Unittd Sutea, p. jf. 

' SecTcurr Fish te Preudent, Vio Dyne, p. 35. 
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bis dedaration of intention to become a citizen is thus 
admitted.^ This provision was applied thirty years ago 
to a native of France who had declared his intention to 
become a citizen of the United States, and who subse- 
quently served as seaman and steward on American 
merchant vessels for more than twenty years. He 
claimed the protection of the United States from arbi- 
trary arrest and imprisonment by the Spanish authority 
of Cuba, and it was promptly regarded. The Depart- 
ment of State interfered in his behalf and ultimately he 
received $5,000 as a recompense for the wrong thus in- 
flicted on him. 

7. Any alien of the age of twenty-one or older who has 
enlisted and been honorably discharged from the United 
States Army, may be admitted to citizenship without any 
previous declaration of his intention, A somewhat 
different rule applies to those who have served in the 
navy or marine corps. The former must serve "five 
consecutive j^ars," and the latter "one enlistment." 

S. Not all ahens can be naturalised. The first excep- 
tions are the citizens or subjects of a "country, state, or 
sovereignty" with which the United States are at war, A 
Spaniard, for example, could not have been naturalised 
during the war with Spain. "The courts have," says 
Van Dyne, "at different times, held that neither 
Chinese, Japanese, Hawaiians, Burmese, nor Indians 
can be naturalised."' 

g. Naturalisation laws include females as well as 
males. And an alien wife may be naturalised without 
the consent of her husband. 

> U. S. Comp. { 1174. » SIM., 5 1166. > Vw DjK, p. S7- 
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10. The first step in the process is to declare one's in- 
tention. The applicant must declare on oath, before 
"a circuit or district court of the United States, or a 
district or supreme court of the territories, or a cotirt 
of record of any of the states having common law juris- 
diction and a seal and clerk, two years at least, prior 
to his admission, that it is his bona fi.de intention to be- 
come a citizen of the United States, and to renounce 
forever all allegiance and fidelity to any foreign prince) 
potentate, state or sovereignty." ^ This declaration can 
be made immediately after his arrival in thb country. 
Having declared his intention, he is then entitled to a 
certificate, containing a copy of his declaration, duly 
attested by the clerk and seal of the court. 

Besides the specific courts above mentioned, others ate 
included having common law jurisdiction. The term 
b broad enough to include city, police, and country 
courts which preserve their records and have a record- 
ing officer who acts as clerk. 

11. A different rule applies to a minor. Ifhebaslived 
here three years "preceding his arriving" at the age o£ 
twenty-one, he may then "make application to be admit- 
ted a citizen,"' without having made a declaration of 
his intention, and two yeais afterward he may be ad- 
mitted. 

13. This declaration of intention has no effect either 
in the way of naturalising or expatriating the applicant. 
He simply records his intention to renounce his present 
allegiance on becoming a citizen of the United States. He 



' U. S. Comp. 1901, S 1165. 

' St»t., S 1167- 
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still remaios an alien until his naturalization is com- 
pleted. "The law, justly regarding a change in his 
allegiance by a foreigner as an act of giave importance, 
wisely provides that there shall be two steps in the pro- 
cess. By the first, the purpose of change is announced. 
Between this and actual naturalisation the lapse of a 
considerable interval is required in order that the final step 
may be taken with due deliberation." ' 

"Can the declaration of mtention," inquires Van 
Dyne, "confer any right of citizenship? While the 
laws of several of the states of the Union extend the right 
of suffrage to aliens who have declared their inteotlon t« 
become citizens of the United States, a state cannot make 
the subject of a foreign government a dtizen of the United 
States, or confer on him the rights and privileges apper- 
taining to such dtizenship." * As the Circuit Court of 
Appeals has said: "A state may confer on fore^ 
citizens or subjects all the rights and privileges it has the 
power to bestow, but when it has done all this, it has not 
naturalised them. They are foreign citizens or subjects 
stiU, within the meaning of the constitution of the 
United States." * Consequently if he goes back to his 
native country he returns as one of its citizens or subjects. 

An illustration may be added in the way of showing an 
application of this principle. A Turk who had declared 
his intention contemplated a visit to his native land, and 
inquired of the Secretary of Slate if he could count on 
the intervention of the United States on bis behalf. 

• SecntiT7 Ksh, quoted by Vsn Dyne, p. (7. 

* Ibid., p. 67. 
nun, 6 C. C. A., 31. 
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Mr. Bayard replied that so far as bis political rights were 
concerned a mere declaratioD of intention to become an 
American citizen would give him "no tide to claim the 
intervention of the United States." 

Just before the Cuban insurrection of 1869 many 
Cubans declared their intention to become citizens of 
the United States, and afterward returned to Cuba. 
The United States consul at Trinidad interfered in behalf 
of some of them and asked the Department of State to 
approve his action. But the Secretary could not. In 
his reply he said: "It has been repeatedly decided by 
this department that the declaration of intention to 
become a citizen does not, in the absents of treaty 
stipulation, so clothe the individual with the nationality 
<tf this country as to enable him to return to his native 
land without being necessarily subject to all the laws 
dm^of . In the present unhappy state of things in Cuba 
the Secretary of State can see no reason for departing 
from so well established and so wise a rule." Blr. 
Van Dyne adds that in a few instances the Department of 
State has held that the declarant acquires, by his declara- 
tion of intention, a quasi right to the protection of this 
government while in a third country. 

13. Before an alien can acquire dtizensbip here it 
must "appear to the satisfaction of the court admitting 
such alien diat he has resided within the United States 
five years at least," ^ The reason for this requirement 
is obvious. Durilng this period he can learn more per- 
fectly whether he wishes to transfer his allegiance. 
"Persons," says Secretary Fish, "who may have declared 
* O. S. Comp., ijoi, f 11(5. 
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their intentloQ to become dtizens often change their 
mind and fail to carry that intention into effect," Be- 
sides, he must reside here continuously. "No alien," 
so the statute declares, "shall be admitted to become a 
citizen who has not for the continued term of five ycais 
next precedmg his admission, resided within the United 
States." ' 

14. What is meant by continued residence? Van 
Dyne, after remarking that the word residence means a 
person's habitual physical presence in a country or 
place thus continues. "In its broad sense it means a 
place of abode, selected with the intention of remaining 
permanently or for an indefinite period. Taken in its 
broader sense, temporary absence from the United 
States, upon business or pleasure, might not be incom- 
patible with continued residence here. The sole criterion 
would be the intention of the party. To determine ^lis 
it would be proper to take into consideration the lei^th 
of absence, Its purposes and the circumstances sur- 
rounding the case." * 

In 1868 this question arose in a case under the trea^ 
between the United States and the North German 
Confederation. The attorney-general asserted that the 
residence of an apphcant for naturalisation would not be 
interrupted by a transient absence for budness, pleasure 
or other occasion, with the intention of returning. On 
the other hand, to return to one's original country and 
engage in bu^ess would negative such intention. 
Therefore, as Van Dyne says, "a temporary absence 

* V. S. Comp., i(|Oi, { XI70. 
' Vm D;ne, p. 83. 
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from the United States should not defeat the intention 
to become an American citizen," but he adds, "a study 
of the history of our naturaUsation legislation does not 
dearly show this to have been the intention of Congress." 

It appears therefore that absence for any length of 
time raises the question. "If the appUcant," says 
Senator Berrien in one of the debates on the subject, "is 
absent any part of the time, it remains for the court to 
decide whether that absence is sufficient to prevent the 
issuing of the certificate." Van Dyne thus sums up the 
law: "If the facts and circumstances of the absence, as 
shown in the particular case, indicate no change of 
intention on the part of the applicant, it is the duty of 
the court to issue the certificate, without requiring such 
time to be made up. If there is evidence showing 
abandonment of intention, the applicant should be 
refused, and the party should be required to begin de 
novo." 

1$. TTie application for admisaon to citizenship 
should be made before the clerk of the court to which 
the preliminary declaration may be made. He must 
declare on oath that he will support the constitution of 
the United States, and that he absolutely renounces 
all allegiance to every foreign prince or power. To 
support the constitution dearly implies that he must 
have some knowledge of and regard for it. Therefore 
if he is without a proper understanding of it, his oath 
should not be accepted. Van Dyne states two cases not 
in complete harmony on this important matter. In the 
first, it was declared that "one who cannot read or write 
English but has read the (xmstitution in a foreign Ian- 
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guage, and knows that the United States has a pretudent, 
but cannot mention his name, does not understand the 
principles of the government of the United States or its 
institutions sufficiently to become a citizen." ' In the 
other case "an alien who was ignorant and unable to 
read and write, and who could not explain the principles 
of the constitution, was entitled to be naturalised, where 
il was shown that he was peaceable, industrious, of a 
good moral character and law-abiding." ' 

The statute also provides that it shall be made to 
appear to the satisfaction of the court admitting such 
alien that he has resided within the United States five 
years at least, and within the state or tenitory where such 
. court is at the time held, one year at least; and that during 
that time he has behaved as a man of good moral char- 
acter, attached to the principles of the constitution of 
the United States, and well disposed to die good order 
and happiness of the same; but the oath of the applicant 
shall in no case be allowed to prove his residence.' 

Courts therefore require the testimony, under oath, of 
at least two dtizens of good standing that of their own 
knowledge the applicant has been a resident of the 
United States five yeaxs at least, and of the state or terri- 
tory wherein his application is made, one year. 

i6. What must he possess in the way of a moral 
character? He must not have been guilty of murder, 
robbery, theft, bribery, or perjury. Habitual gaming 
or selling of liquors, where forbidden by the statute of 

> Re Euuka Niio, 6, Utth, 159. 
* Re Rodriquei, Si Fed. 337. 

' st»i., i 1165. 
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the state wherein the applicant lives, would be a bat to 
his admission. An anarchist also is excluded.' 

17. The statute also provides that "in case the aUen 
applying to be admitted to citizenship has borne any 
hereditaiy title, or been of any of the orders of ooblU^ 
in the kingdom or state from which he came, he shall, in 
addition to die above requisites, make an express re- 
nunciation of his title or order of nobility in the court 
to which his application is made, and his renimdation 
shall be recorded in the court." ' 

18. When any aUen who has made a declaration of his 
intention to become a citizen and "dies before he is 
actually naturalised, the widow and the children of such an 
alien shall be considered as citizens of the United States, 
and shall be entitled to all rights and privileges as such, 
upon taking the oaths prescribed by law." ' It need 
hardly be added that the declaration of intention and 
death of the declarant do not confer citizenship on the 
widow and minor children. They must also take the 
oaths required in other cases for admission to citizenship. 

19. A private individual has no standmg in court to 
bistitute a proceeding to s^J aside an order admitting an 
alien to citizenship.* 

3o. But if a decree of naturalisation has been obt^ed 
in a fraudulent manner in a state court, the United 
States can seek to have it cancelled by a federal tribunal. 
But the United States denies the right of a foreign govem- 

' Sec cuet a'ted in Van Dthc, { ji-ii. 91. 

»S.«.,iii«s. 

' Slat., i «6S. 

* Re McCuiBD, S N. Y. Miic., 481. 
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ment to impeach a certificate of natuialisation issued by 
an American court. 

21. The statute also provides that the children of 
persons who have been duly naturalised under any law 
of the United States, or who, previous to the passing of 
any law on that subject, by the government of the 
United States, may have become citizens of any one of the 
states, under the laws thereof, being under ihe age of 
twenty-one years at the time of the naturalisation of their 
parents, shall, if dwelling in the United States, be con- 
sidered as citizens thereof and the children of persons 
who now are, or have been, citizens of the United States 
shall, though bom out of the limits and jurisdiction of the 
United States, be considered as citizens thereof.^ 

But the naturalisation of a parent does not confer 
citizenship on his minor children bom abroad before that 
event and who continue to reside and attain their majority 
abroad. 

A emigrated to the United States from Germany in 
1869 and was naturalised here in 1884. The next year 
fae sent for his son, who was seventeen years old, to join 
him. The son was arrested just before starting and 
afterward discharged. A sought the intervention of our 
government, but the Secretary of State replied, that as 
the son did not emigrate with his father to America and 
therefore was not here at the time of the father's natu- 
ralisation, " and has not at any time ^nce been a resident 
of the United States, he cannot be considered a United 
States citizen. Our laws require that the children of 
persons who have been naturalised here must be 
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dwelling in the United States to be considered citizens 
thereof." * 

22. By statute "any woman who is now, or may 
hereafter be, married to a dtizen of the United Slates, 
and who might herself be lawfully naturahsed, shall be 
deemed a citizen."* This language is broad enough to 
include any white woman or woman of African nativity 
or descent, or Indian woman. 

23. The question has been raised, must the husband 
be a citizen at the time of the marriage, or will his sub- 
sequent naturalisation have the same effect? The high- 
est legal tribunal has given a clear answer: "His 
citizenship, whenever it exists, confers, under the act, 
citizenship upon her. The construction which would 
restrict the act to women whose husbands, at the time 
of marriage, are citizens, would exclude the far greater 
number, for whose benefit, as we think, the act was 
intended," ^ 

Must an alien woman, in order to he naturalised by 
marriage to an American dtizen, have resided in this 
country for five years? On several occasions jurists 
have divided on this question, but the negative view, 
maintained by Attorney-General Williams of the United 
States, b decisive. Tht statute, however, so Mr. OIney, 
Secretary of State has maintained, "cannot operate to 
naturalise by indirection or by executive interpretation 
a person who is an alien by birth and origin, who has 
never been within the jurisdiction of the United States 

* See Barux), qooted in Vui Djnt, p. 114. 

» Sttt, { 1994. 

■ Kell7 T. Owen, 7 WiIL, 4J&. 
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and who at the time may be dwcllmg within a foreign 
jurisdiction." 

24. While an alien woman may become an American 
citizen by maiiying an American, is the opposite rule 
true, that an American woman becomes an alien by 
marrying a foreigner? 

Van Dyne describes many cases in which the question 
has arisen, and shows that the answer has not been 
uniform. Yet he concludes that "the decided weight d 
authority is to the effect that the marriage of an American 
woman to an alien confers upon her the nationality of h^ 
husband." An English author, Cockbum, wrote thirty 
years ago that "in every country ,except where the English 
law prevails, the nationality of a woman on mani£^ 
merges in that of her husband; she loses her own nation- 
ality and acquires his." Since then the English law, 
has, by statute, been harmonised with that of other 
nations. 

35. What is the consequence of her husband's death? 
does she still remain a foreigner? Van Dyne says: 
"The tendency of opinion seems to be in favour of allow- 
ing the woman, upon the death of her husband, to resume 
her American citizenship, if she desire, on condition 
that she return to the United States, if residing abroad." * 
This statement of the rule or practice may be reinforced 
by Cockbum, who says; " Provision is made, in all 
the continental codes, for enabling a woman whose 
nationality of origin has been changed into that of her 
husband, to resume, if so minded, her ori^nal 
nationality on becoming a widow; on the condition, 
' Page 139. 
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however, if not resident in the country of origin, of 
returning to it," 

26. One point more should be noticed. Does hei 
absolute divorce from her husband affect her citizenship 
in the same way ag the death of her husband? This 
question arose on the application of Mrs. Daisie Annie 
Newman Van Buren for a passport. She was the daugh- 
ter of an American citizen and had married a Dutch 
Baron, Like so many other American women married 
to foreign barons who have proved to be bears or worse, 
the marriage relation was severed and she returned to 
this country. The answer to the inquiry was given by 
Mr. Hay, Secretary of State, to the American minister 
at Berne, Switzerland. "In accordance," the Secretary 
says, "with the view which the department has taken in 
several cases, when an American woman marries an 
alien, her condition from the standpoint of nationality 
b lost in that of her husband, as long as the marital 
union lasts. Upon its termination she may resume the 
nationality of her birth by returning to the United States 
to reside, if residing abroad, or acquire a new one. In 
this case Mrs. Van Buren's status under the laws of the 
Netherlands calls for no consideration. She does not 
live in that country,nor does she, apparently, intend to do 
so. Her divorce having been lawfully obtained, her 
marital relations with Baron Van Buren having ceased, 
her domicile being bona fide in this country, you may 
properly issue a passport in her favour." 

ay. Lastly, persons have been naturalised on several 
great occasions by treaty. The most noteworthy of 
these are the treaty of 1794 with Great Britain, with 
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France in 1S03, with Spain in 1819 and 1898, and with 
Mexico in 1848 and 1853. The status of the Porto 
Ricans and Filipinos under the last treaty with Spain has 
been the subject of most elaborate exposition by the high- 
est federal tribunal in the so-called Insular cases. 

28. Though from an early period aliens have possessed 
large rights to occupy and enjoy the use of land, and to 
acquire and transmit the title thereto, yet they have not 
been entirely free from disabilities. Thus, in Idaho 
aliens who have not declared their intention to become 
citizens cannot acquire farming lands. Again, aUens 
may enforce liens and judgments against real property 
and may also inherit it; but, if it be not sold within 
five years, it escheats or belongs to the state. In Illinois, 
too, although an aUen may acquire real property like 
citizens, it escheats to the state, unless he becomes a 
dtizen within six years from the time of acquiring owner- 
ship. In other words, the policy of the state is to permit 
anyone to acquire and hold real property and to give him 
all the time necessary for becoming a citizen. If, on the 
other hand, he refuses to become a dtizen, he is divested 
of ownership — a regulation which seems to be, in every 
way, wise, as the permanent ownership of real property 
ought not to be vested in persons residing in other coun- 
tries. 

In Iowa non-resident aliens may acquire and hold one 
hundred and twenty acres of real property, but no more, 
unless it is taken by devise or descent. When thus 
acquired it may be held for twenty years. At the end 
of that time it escheats to the state, unless it has been 
conveyed to a bona fide purchaser for value, or unless the 
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alien has become a resident of the state. The law in 

Kansas may be thus stated; A man may acquire real 
property if he has declared his intention of becoming a 
citizen, and may, during the succeeding six years, dispose 
of it in the same manner as a citizen on complying with 
the conditions of registry. Non-resident aliens, however, 
are debarred from acquiring the title to real estate, except 
by descent or devise; and when thus acquired, they 
must dispose of the same within three years, unless they 
are minors, who have two years longer. Should they not 
comply with the law, it escheats to the state, unless it 
has been sold to a bona fide purchaser for value. Minor 
aliens who are residents of the United States may acquire 
title to land by purchase, and may hold it for six years 
after declaring their intention to become citizens. 

In Kentucky an alien may take by devise or descent, 
and hold the land for eight years. In Louisiana there 
are no statutory restrictions on aliens relating to real 
property. In Minnesota aliens who have not declared 
their intention to become citizens cannot acquire real 
property except by devise or inheritance. The law 
there does Dot apply to rights by treaties or to actual 
settlers who do not own more than one hundred and fifty 
acres. They may also acquire and hold lots of fifty 
feet frontage by three hundred feet deep in any incorpo- 
rated city. In Texas a somewhat different regulation 
prevails. Resident aliens have the same rights as 
citizens, but, if they discontinue their residence, they 
must dispose of their real estate within ten years. 

In Washington the ownership of lands by aliens who 
have not declared their intention to become citizens is 
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prohibited, except when acquired by inheritance, by 
mortgage, or in the regular course of justice in collecting 
a debt. Conveyances to, or in trust for, aliens also are 
void. But this prohibition does not extend to mineral 
lands and those necessary for their development. In 
Wisconan non-resident aliens cannot acquire by pur- 
chase more than three hundred and twenty acres. Lastly 
may be mentioned Wyoming, in which non-resident 
aliens are not permitted to acquire any real estate, except 
by inheritance, or in the ordinary course of justice in 
coUectmg a debt. 

From this review of the rights of aliens, it will be seen 
that the laws are extremely hberal, and aim at giving 
those who reside here and intend to become citizens the 
same rights as are enjoyed by the citizens themselves. 
The chief restriction is on non-residents — the law aiming 
to give them a few years in which to dispose of land that 
may come to them by inheritance or otherwise, and 
prohibiting them from retaining its permanent owner- 
ship. This is the general underlying idea of the legisla- 
tion pertaining to aliens. 
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d. — Covenant against encumbrances, 

e. — Covenants for quiet enjoyment and warranty, 

/. — Special covenants, 

g. — Implied covenants, 

ft. — Covenant does not protect purchaser from 

surety, 
i. — Distinction between real and personal cove- 
nants, 
/. — What covenants are personal, and what real, 
k. — Tendency is to regard covenants as real, 
/. — What particular covenants run with the landi 
m. — Covenants concerning encumbrances, 
ft. — Covenants concerning quiet enjoyment, 
o. — Covenants concerning right to convey, 
p. — Damage for breaking a covenant. 

1. One of the most common ways of acquiring land is 
by purchase. After making an oral bargain, the prepara- 
tion and delivery of the deed is often delayed for several 
days, or a longer period. If there is no written memo- 
randum of the bargain it is possible for either party to 
decline to fulfil his part of the agreement, and the other 
is powerless to enforce it. Morally, of course, this is 
wrong; but the law can do nothing imless the oral bargain 
was reduced to some kind of writing. 

2. What must this writing contain? By a statute, 
essentially a copy of an Enghsh one, the writing must 
describe the land sufficiently to identify it; and must be 
signed by the person whom the other seeks to hold.' A 

' For 1 more complete detcriplion of the ititute lee VoL m.. Chap. M^ 
Sectka t, lubdiviaoD 5. 
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better form of writing is signed by both parties, and then 
each can hold the other. They can sign with a lead 
pencil; even a stamped signature will suffice. An agent 
can sign for his principal. The writing need not express 
the amount or consideration that is to be paid 
for the land. A letter or series of letters from which 
the terms of a contract can be collected will satisfy 
the law. 

3. Notwithstanding this statute, there are cases in 
which an oral bargain can be enforced. This may seem 
to be an overthrow of the statute itself. When parties 
have actually made an agreement to convey, and the 
vendor or seller has actually transferred the possession to 
the vendee, this is such evidence of a purchase or transfer 
that the courts will recognise the transaction and compel 
its full performance. If the agreement were not carried 
out by the vendor, there would be manifest fraud, and 
the vendee would be a trespasser. In such cases the 
courts compel the vendor to execute his promise and to 
give a deed to the other party to whom he has sold his 
land. Possession by the purchaser is always an indis- 
pensable element in such a legal proceeding. 

To this rule there is one exception. Between a land- 
lord and a tenant possession would be no evidence of a 
contract of sale, because the tenant is occupying under a 
lease. 

4. The payment of purchase money is not suffident 
proof of an agreement to sustain an action for compelling 
the execution of the contract. Once the law was other- 
wise; courts acted on such evidence and compelled the 
other party to perform his agreement. Experience 
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proved that this was a dangerous practice. Sometimes a 
fraud was committed by maistaining that money was 
given in part payment for the land, when, in truth, 
it was given for something else. So the courts finally 
abandoned this ground; therefore, when money is 
now paid, instead of compelling the vendor to fulfil 
his promise by giving a deed, he is required to refund 
the money. 

5. It is a maxim of the law that the title to lands can 
be acquired or lost only by the laws of the state where they 
are located. The rule has been recently thus expressed: 
"No man has any vested right to dispose of any property, 
by whatever title he holds, in any other way than that 
by which the law prescribes." 

6. In conveying land by one individual to another 
several kinds of deeds are in use: 

(a) First may be mentioned a release or quit-claim 
deed, whereby the grantor or seller conveys or parts with 
whatever interest he may have in the land conveyed. 
This deed is signed only by the grantor, and becomes 
effective by delivery to, and acceptance by, the purchaser. 

(b) The second kind of deed is known as an indenture. 
This is signed by all the parties. In many cases copies 
are made (xirresponding with the number of parties or 
individuals signing the instrument. 

(c) Thirdly may be menUoned a deed of warranty, 
which may be in form like a quit-claim deed, or a deed 
of indenture with additional stipulations, called covenants, 
that are of the highest importance. These covenants 
give the deed a h^her character than that of a release 
or quit-daim; and for that reason it is generally used 
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in conveying real estate in nearly every state of the 
Union, 

(d) In conveying an interest in land for a short period 
the writing is called a lease, though it is also a deed, 
but differing in many ways from those above men- 
tioned. 

7. A deed must be written, so it is said, on parchment 
or paper ; this is not strictly true, for, if one were written on 
stone, as were the laws of Moses, it would doubtless 
answer the law. Nor does the law require accuracy or 
precision in the use of words, or observance of gram- 
matical rules. Any writing from which the intention of 
the parties can be clearly gathered is sufficient by the 
modem law. 

8. It is a fundamental principle that the writing 
must be completed before delivery, and that additions, 
alterations, erasures, or interlineations must be made 
before the delivery of the deed. If made afterward they 
either avoid the instrument, or are of no effect. Says 
Washburn: "If the contract thereby evidenced is an 
executory one, any material alteration made by the 
holder or a stranger will avoid it, unless done by consent 
of the maker, or without the knowledge and assent of the 
holder." ^ 

9. (a) A different rule applies to unimportant 
alterations. Thus, a lessee, after the lessor's death, 
altered the words "E Street" to "W Street"; this was 
not a material alteration, because other parts of the lease 
showed that the original should have been "W Street." 
We are now going on dangerous ground. Such altera- 

' Waihbuni on Real Pnipenj, i tfi^, p. tv> (6di Editioii}. 
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tions will stand only when they are not material, or 
clearly appear trom other parts of the instrument to be 
its true purpose or design. Thus, a mortgagee wfao, 
without the other party's knowledge, increasea the amount 
of the consideration, thereby invalidates the mortgage. 
A grantee who admits an alteration of bis deed by himself, 
but with the grantor's consent, must prove that such 
consent was given. 

(b) What is the legal presumption concerning the time 
of making them — before or after the deKvery of the 
writing? Different rules have been declared. Perhaps 
the Missouri rule is as rational as any other that may be 
applied. The law will presume that the alteration was 
made before, or at least contemporaneously with, the 
signing of the writing, unless peculiar drcumstances of 
suspicion are evident upon the face, and even then the 
whole question is one for the jury to settle upon the facts 
what and where and with what intention the alteration 
was made. 

(c) The safe practice is, in all cases after making the 
erasure or alteration, to note it in some way on the 
writing Itself, showing that it was made before its de- 
livery.* By every good conveyancer such a clause is 
added.' 

lo. The loss of a deed after its delivery does not destroy 
the title of the grantee. A court of equity will establish 

' Wathbuni, S i^JjT, p. "3. 

* Devlin u;i: " Where [here hig been a maleiii] alteraciim is a deed, 
the deed to the extent of luch ilteratica] bat become a new deed, aod the 
■Iteration may be of euch a character at entinly 10 cban^ die original 
deed. It ihould, therdore, to give effect Ca Ihe alteration, be redelitcred, 
and, if it hat been admovlnlged before alteiatioD, ihould be again uknovl- 
edged." i 461a, Vol. I., p. J93. 
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the possession of a party who claims title under a lost 
deed, or grant such relief as the circumstances of the 
case may require. Again, in such a case should the 
purchaser fail to prove his title, but should prove the 
loss of his deed and the payment of the money, he may 
recover it, or, if the title of a part should (ail, he can re- 
cover a part of the money he has paid.' 

II. Not every person is legally capable of making a 
deed. Of these, minors may be mentioned first. They 
cannot make a conveyance of real estate beyond attack 
or questioning. The courts differ widely concerning the 
worth of such a conveyance. 

(a) Some afiirm that such a deed is voidable; in other 
WOTds, the minor, after attaining his majority, can set it 
aside or declare he will not be bound thereby, as he 
pleases. Other courts declare that such a deed is void 
absolutely; is of no more account than a piece of waste 
paper. The general tendency of the courts is toward 
the doctrine of voidability; wherever this prevails the 
transaction, after the minor becomes of age, may 
endure, 

(b) In these states, the question arising in every case, 
after a minor has attained his majority, is, has he taken 
any action to show whether he has avoided or confirmed 
his deed ? Whether he has done so or not is a question of 
ordinary fact. Time, often, is very important in answer- 
ing this question. If, fcr example, a minor who has given 
a deed takes no action to avoid or set it aside months 
after attaining his majority It is held that he approves or 
ratifies his action. Forgetfulness to act will not suffice. 

' 94, Am. St. Rep., 469. 
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But, if he were sick at the time of attaining his majori^, 

the law lengthens the period for acting. 

(c) Many illustrations might be given of the ratification 
of deeds by minors. In one of them, in which a tenant had 
occupied a house for six years after the lessor became of 
age, the courts held that he had thereby ratified the lease. 
In another case acquiescence for four years was deemed 
sufficient. 

In Vermont a minor who wishes to avoid his deed 
made in infancy must do so within reasonable time after 
coming of age. Likewise, in Connecticut, neglect to 
disaffirm the deed within a reasonable time after attaining 
majority is sufficient evidence of ratification. In Mis- 
souri a grantor, after attaining his majority, expressed 
himself satisfied with his former act, and promised to 
execute a confinnatory deed, but ten months afterward 
died before doing so; this was a ratificadon. In Massa- 
chusetts the courts say any distinctive act or recognition 
is competent evidence of a ratification. 

12. The deeds of insane people fall nearly in the 
same category as those of minora They are noi capable 
of giving deeds absolutely binding on them. It is some- 
times declared that they cannot receive a deed for the 
same reason. 

13. Executors and administrators are, to some extent, 
disqualified from acting. As they act in a representative 
capacity, they can go only so far as the law prescribes. 
Trustees, technicaUy so called, can act only in a limited 
way, and if they exceed their limitations are either boimd 
personally or not at all. 

14. Married women are also in this category. For- 
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merly, their right to act was extremely limited; by 
statute, in all the states, larger rights have been given 
to them to convey their property Nevertheless, as we 
shall hereafter learn, they have not as complete rights 
as unmarried women. Again, while neither husband nor 
wife can, at common law, convey directly to each other, 
equity will sustain an honest transaction not affecting 
creditors. But Ihe better and more common method ia to 
make the conveyance throu^ the medium of a third person. 

In many states a married woman can now ccaivtj 
her own property without joinder of her husband's 
written consent expressed in the deed, except so far as 
this may be necessary to defeat his right as tenant by 
the curtesy.* This would seem to be essentially 
the same limitation as the law attaches to his right 
to convey his real estate, for, in many states, he cannot 
do this without her written consent. In other words, he 
cannot cut oS her right of dower without her voluntary 
action. As the states have prescribed by statute the 
rights of married woman to make contracts) including 
her authori^ to part with her lands, nothii^ further 
need be said on the subject in this platx. 

Formerly, she could not appoint an attorney to convey 
her land for her. By the modem rule, wherever she has 
the right to sell her land, independently of her husband, 
she can exercise this authority by an attorney. There 
has been a great deal of learning expended on this sub- 
ject, but, in one of the federal cases, Justice Feckham 
said there was no particular reason, when a wife can con- 
vey directly, why she cannot authorise another to do the 
' See dup. IV., StctiaB i, far ■ dnciiptuiii of tduiuj bj aotay. 
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act for her. "The reastming which would prevent it 
is, as we think, too technical, fragile, and refined for con- 
stant use." * 

15. The deed of one who is induced by the &aud of a 
grantee is not void but voidable. The grantor may 
rescind the contract within a reasonable time after 
discovering the fraud, repay the consideration, and 
demand the recovery of his land. 

16. In making a deed the names of the grantor and 
the grantee should appear; sometimes mistakes are made, 
for conveyances are often written by persons who have 
a very imperfect knowledge of the mode of preparing 
and executing such writings. The law looks at the 
substance of things rather than at technical forms; con- 
sequently, a deed in which the name Edward appears 
in the earlier part, but which is signed Edmund, is valid, 
Another principle, quite in harmony with this, has beai 
adopted : one who accepts a deed in which his name is not 
correctly stated or spelled is deemed to have adopted 
that name for the purpose of acquiring and holding the 
title to the property. 

The ODiis^on of a person's middle name will not 
vitiate a deed, for the law requires only one Christian 
name. Since the time of William the Conqueror, a 
fuU name consists of one Christian name, 01 given name, 
and one surname or patronymic, the two, using the 
Christian name first and the surname, constitudng the 
legal name of a person. Anyone may have as many 
middle names or initials as are given to him, or as he 
chooses to take. They do not aSect his legal name, and 
■ mniami T. Puoe, 169 II. S., 67. 
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may, or may not, be inserted in a deed without aSecting 
its legal validity. For the same reason a mistake in 
the middle initial of the name is not material in legal 
proceedings, nor is a similar omission in the acknowU 
edgment of a deed wfaicl" contains the letter in the body 
of the deed itself. 

To call a person senior instead of junior, as intended, 
or vice versa, does not affect the validity of a deed. Again, 
to describe a person by the character given to him by 
general repute will suffice, even though it is not the 
literal truth. Likewise, to call a man by the name he is 
usually called, though this diEfer from his baptismal 
name. But a deed to, or by, a person by a surname only, 
without something to show who was intended, would 
be void. 

17. Property must, at all times, have an owner; it 
is impossible for one person to part with his ownership 
unless there is another person to take it from him. Con- 
eequentfy, a deed to a person having no existence 
passes no title from the grantor. 

(a) A deed, therefore, to a fictitious person is void. 
But a distinction exists between a fictitious person and a 
person existing with a fictitious name. In the former 
case the deed is worthless; in the latter, if the true person 
can be ascertained, the title to him will pass. 

(h) A deed to an estate of a named person is a nullity, 
for it does not name a grantee who is in being and capable 
of taking the estate ccmveyed. And a deed conveying 
property to the children of a named person will be 
effective in conveying to children who were living at the 
time of executing the deed, but will not include children 
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bom afterward. Furtbermore, a deed to children who 
should be alive at a certain date would be absolutely void. 

(c) To sustain an immediate estate there must be an 
existing person. Indeed, it would be a contradiction 
in terms to attempt to grant such an estate to a person 
not in existence. 

{d) But an estate in remainder, or a future estate, may 
be granted to a person who is not then living. For 
example, an estate to A and his children or his heirs, 
though there be no children or heirs in existence at the 
time of making the conveyance, is valid. The unborn 
grantee must appear during the continuance of the present 
or intermediate estate, or at the moment of its tennination, 
otherwise there is no one in existence to whom the re- 
mainder can des«nd, and it would be void. 

(e) Sometimes a future estate is created throu^ the 
medium of a trustee. The present immediate estate is 
given to the trustee, who is to hold it for a given period, 
or until other persons appear to whom the future estate 
is to go. In these cases the trustee is said to hold the 
legal estate, and the beneficiary the equitable. This 
mode of conveying property has played a prominent part 
in both American and English law, and will be fully 
considered hereafter. 

(/) A deed to a corporation not yet organised, and 
consequently not actually existing, is a nullity, for there 
is not a grantee capable of taking it. This is the general 
rule, though, in some states, a deed to an unincorporated 
company, which is to come into being at an early date, 
may be valid. Cases of this kind occadonally happen 
■ in this country; in England they are frequent. 
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i8. It is a universal practice in all cases to j|fli» a seal 
to a conveyance of land, and even to all leases. 

(a) It is of no importance in affixing the seal whether 
the grantor or grantee, attorney, or stranger, were pres- 
ent; the essential thing is to do tfiis before the delivery 
of the writing. 

(b) Any number of grantors may use the same seal. 
A deed prepared for several to execute, to which only a 
part of them append seals to their names, will be valid, 
provided it be properly dehvered by the signers. Of 
course, it will not bind those who do not sign. If it is 
signed by all and asserts that the grantors have affixed 
their seals, and there are not as many seals as names, 
the law presumes that some of the signers have adopted 
the seals of the others. This is one of those numerous pre- 
sumptions which play such an important, and generally 
useful, part in the law. 

(c) A corporation need not use its corporate seal in 
executing a deed; the use of any seal wtU suffice. This 
is not the law everywhere; the federal courts, especially, 
hold that a corporation must use its corporate seal and 
affix it by competent authority. Furthermore, a corporate 
seal may be impeached by showing that it was affixed by 
a person without authority. 

(d) What is a seal, to some extent is an open question. 
The true significance of one has laj^ely passed away. 
Formerly, seals were used by the great land-owners 
when conveying land, as the highest proof of their action, 
because generally they were unable to write their names. 
As every person had a seal of his own, the mark was 
quite as distinctive as a written dgnature. Since most 
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persons now know how to write their names, a. seal has 
tess significance. Consequently, either by statute or 
common law, the use of L. S. enclosed in brackets, thus 
[L. S.], is often as effective as a seal of wax or a wafer. 

19. In nearly all states the names of the witnesses who 
have attested its execution are subscribed to a deed. By 
the conunon law an attestation was not required to give 
validity to a deed, nor is this required even by statute in 
all the states. It is, though, a general practice. In 
many states, by statutory requirement, eveiy deed must 
have one or two subscribing witnesses; without them 
the deed is invalid. Thus, in Michigan, where two 
witnesses are required, a deed attested by only one was 
declared to be not a legal conveyance. 

A witness need not see a party to a deed write his name. 
It is enough if he asks the witness to subscribe to the at- 
testation clause, and the latter complies in the signer's 
presence. Witnesses to deeds cannot, Uke witnesses to 
the wills of testators, express opinions concerning the 
capacity of the ^gnersi they can merely testify to the 
fact of signing as a witness, nothing more. 

30. A deed may be executed by a grantor, or by his 
agent or attorney. When executing a deed in the 
latter manner, an attorney must have ample authority 
of a character as high as that of the deed itself. Generally, 
he is given authority by a sealed writing, called a power 
of attorney, and this, also, is recorded like the deed he 
executes. By thus recording the authority of the 
agent to act, the record of the transaction is made 
complete. 

The authority of corporations to execute deeds and 
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hold real estate depends on their charters ajid the general 
statutes of the state. 

31. Formerly, the courts were exceedingly strict in 
construing the precise form of signing. Thus, a deed 
signed by a man as attorney or agent, without stating 
the name of the principal, was regarded as the deed of the 
agent or attorney, and the additional word, attorney ot 
agent, was rejected as surplusage. The books are full 
of deeds condemned by reason of the attorney's failure 
to follow the precise legal form. Without reviewing 
these, the matter may be cut short by saying that the 
modem courts regard the intention of the signer. When 
therefore the fact clearly appears that a person is acting 
as agent or attorney for another, and not for himself, his 
intention will be given to the writing. Had this broad 
and rational principle been adopted earlier many a deed 
would have been construed very diSerently. 

As towns, cities, and other pubUc bodies must act by 
attorney, the deeds signed by their attorneys are regarded 
in all cases as the acts of the bodies they represent. 

32. It is not necessary, under ordinary circumstan<xs, 
to read a deed to the grantor, and, as he is presumed to 
know its contents, he cannot avoid it on the ground of 
ignorance. "A deed cannot be avoided in a court of 
law except for fraud in its execution, or other fraud 
or imposition practised upon the grantor in procuring 
his signature and seal." ' A different rule, though, 
must be appUed to a person who cannot read, or who 
is blind ^.r ignorant. He can insist on having the deed 
read to him, and, if this is not done, or if it is read 

* 3Wuhbulli,S 1141. SecTranaoT.Lore, t40tuaSt., t44,l5J. 

..vie 
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^Iseiy, or its contents are falsely stated, it may be 
set aside. 

33. A deed is dated, and this is presumed to be the 
time of the execution and delivery. In indentures the 
date is usually at the beginning; in single deeds, at the 
end. Notwithstanding this presumption, proof may be 
given to show that the date inserted was not the true 
date of its delivery. Again, it is said that a date 
is immaterial, and, consequently, a deed would not 
be affected if the date were impossible, like the 30th of 
February. 

24. Deliveiy is essential to render a deed valid; but, 
like so many other apparently simple matters in the law, 
it is not always easy to determine what is a delivery. 

To effect a delivery two things are needful. The 
grantor must give up control of the deed, and the grantee 
must actually accept it, and thereby accept the estate 
therein conveyed. Consequently, to render this action 
valid, both the grantor and the grantee must at that 
time be capable of thus acting. The delivery of a deed 
after the grantor's death is not effective.^ 

(a) So long as the grantor retains the legal control 
of the deed, the title does not pass. Though a deed may 
be completed In every respect, except actual delivery, 
the transaction is not effective until this is done, and in 
good faith. Therefore, were a deed taken out of a 

' "A Talid idiraj ii iccompliihed when &e conduct and act) of ■ 
piDK>T manifeet a praent intent tt> diipcte of [he title conrcjed bj' tlie 
deed. There it no particular fonn Dcccturr, but my act or tbinf irhiik 
manifeiti tuch an intent ii niffideat M ettablish it. It ii alvaja a quettioB 
of fact, and muit be determinel by the circunutance) turrouading each 
psiticular Cranuction.'' Loiipn, J., K e nn i ff T. Cautfidd, 14 Cal, 40. 
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drawer by a thief and delivered to the grantee named 
therein, no title would pass to him from the grantor. 

(b) Again, the instrument must be complete. When, 
therefore, it is given to another for the purpose of ascer- 
taining whether it is satisfactory or not, or of doing some- 
thing in connection therewith — to make an examination 
of the title, for example — this is preliminary to finaJ 
action, and has no effect in the way of a final delivery of 
the instrument. 

(c) A delivery may be actual — that is, by doing some- 
thing and saying nothing; or, it may be verbal by saying 
something and doing nothing; or, it may be by both 
speech and action. As Washburn says, "there must 
be an intention to give effect to the deed. If the deed 
is lying on a table in the presence of the parties, and the 
grantor tells the grantee to take it, and this is done, the 
delivery is complete. But should one, to whom a deed 
is made, get possession without the grantor's intention, 
it would not avail him anything, nor transfer the title." 

(d) Ordinarily, nothing further is required to con- 
stitute a delivery of a deed by a corporation than to put 
its seal thereon by the consent of the organisation, 
unless its execution is by an attorney. When thus 
executed, it does not become the corporation's deed until 
a formal deUvery. A delivery of a deed to an authorised 
agent of a corporation is a delivery to the corporation 
itself. 

(e) A deed may be delivered to a grantee or to a 
stranger unknown to the person for whose benefit it is 
made when this is the maker's intention. In such a case 
the delivery is effective the moment the grantee's assent 
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is given, even though the grantor, during the interval, 
may have died. In one case a soldier, just before enter- 
ing service, made a conveyance to his wife, which he 
left with other papers in her possession, though she had 
Qo knowledge of it. Discovering the deed after 
bis death, tbe court held that this was a sufficient 
delivery. 

(/) A deed that is delivered before fulfilling the ad- 
dition that may be attached thereto will have no effect. 
The act is a manifest wrong to the grantor asd is not 
binding on him. Whether this be done through either 
fraud or mistake, the effect is the same; the land is not 
transferred. The books liken such a transfer to that 
of a deed which the grantee has stolen, whereby no 
title is gained, though, in form, the instrument may be 
complete. 

(g) After the deed has been delivered the grantee's 
title often relates back to the time of putting the deed 
into the possession of the third party. The title does not 
always run backward in this manner. Whether the 
deed has a retroactive effect or not depends rather on tbe 
intention of the parties. 

(k) A deed of confirmation may make a voidable estate 
good. On the other hand, the deed does not strengthen 
ibe estate that is absolutely void. 

(t) Of course, the delivery of a deed is valid between 
the parties themselves, and all others who have knowl- 
edge of the transaction, or have any reason to suppose 
that the conveyance has been made. The occasions 
on which a land-owner attempts to practise a fraud like 
this are happily rare, yet they are frequent enough to 
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require a statement of the principles of law that apply 
when they occur. 

What does happen, frequently, is the attachment ot 
the land by creditors of the grantee. The law favours 
the grantee in all cases of this kind, and the general rule 
is, if the sale has been made in good faith, although the 
grantee has neglected to put his deed on record within 
the time prescribed by law, nevertheless, he retains his 
ownership as perfectly as if no creditor had attempted to 
take away his land from iiim. 

95. The grantee's acceptance or assent must also be 
in the grantor's lifetime, unless the act of dehvery is one 
of a continuing nature, such as leaving a deed on deposit 
to be accepted by the grantee at his elecdon. Thus, 
a father made a deed to his son and left it in the registrar's 
office to be recorded. But as the latter had no knowl- 
edge of it, he could not have assented to the conveyance. 
The deed, therefore, never passed any title to the land 
to the son, and consequently his heirs had no tide thereto. 

The law presumes that a deed found in the grantee's 
possession has been delivered and accepted. This is a 
presumption and nothing more, though the burden of 
proof is on the attacking party to show the fact to be 
otherwise. 

When a deed is delivered to a person who is under 
legal disability — a minor or insane person, for example — 
nothing need be done on his part to indicate its accept- 
ance. If the grant is benefidal to him the law will 
regard the deUveiy as an acceptance. 

96. Sometimes a deed is delivered to a person as an 
escrow. The object of doing this is to require the 
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grantee to perform some condition before giving him the 
writing. For example, a deed may be delivered to 
another to keep until the grantee is ready to pay the con- 
sideration, A deed thus delivered, until the failure of 
the condition, cannot be recalled; it is beyond the maker's 
control, otherwise it would not partake of this character. 

Whether a deed is an escrow or not depends largely 
on the intention of the parties. The guiding principle 
is whether the grantor has entirely parted with his con- 
trol over the instrument. Whenever he has then the 
delivery is complete. In ail cases, to possess this quality 
of an escrow, it must be completely executed in all 
respects except the formal delivery to the grantee. When, 
therefore, a deed is placed in the bands of a third person, 
as an agent, servant, friend, or bailee of the grantor for 
safe keeping only, and not for delivery to the grantee, 
the transfer does not constitute a delivery, and the deed 
fails for lack of complete execution. 

Finally, when a deed is thus given to a third person 
for delivery to another, it is proper that some words 
should be added to indicate this intention of the parties. 
If none are added this intention should be e^ressed in 
a formal manner. 

To a composition deed a somewhat different principle 
applies. If this is delivered to a creditor on condition 
that it shall be void unless all the creditors sign, it is 
an escrow, without any binding obhgation until all the 
creditors comply with the terms. 

The delivery of a deed as an escrow has no effect until 
the perfonnance of the condition. Therefore, a creditor 
of the grantor who should levy on the land in OTder to 
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satisfy a debt of some kind would hold it by viitue of 
his levy in preference to the grantee in the deed. Again, 
the grantee would take subject to any grant made by 
the grantor after the delivery in escrow and before the 
happening of the condition. As an example, a grant of 
right of way over the grantor's land to a railroad com- 
IDany. The grant would be effective to convey the land, 
notwithstanding the execution and delivery of the deed 
to a third party to be kept by him until the fulfilment of 
the condition by the grantee. 

27. In this country the practice is very general to 
record all conveyances of land, in public offices estab- 
lished for that purpose. This practice has prevailed 
from the earhest times, and it has vn^ught wonders in 
the way of simplifying the titles to real estate and in 
rendering their transfer easy and secure. Anyone can 
readily understand that, where no system of recording 
prevails, and a title is simply oral or written on a piece 
of paper which may be easily lost, possession of the prop- 
erty purchased is essential to render the owner secure. 
With the progress of civilisation and the perfecting of a 
system for recording deeds, the possession of property 
is becoming less essential as a security to the owner. In 
other language, by virtue of our system of recording 
deeds, it is safe enough to buy property, although the 
buyer may have never seen It, and has no intention of 
taking formal possession. Indeed, he is just as sectu% 
as he would be by going on the land and making a formal 
entry, as was done in the olden time. 

The recording of a deed is not condudve proof of its 
delivery and acceptance, even though the instrument 13 
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taken to the recorder's office for record by the grantee at 
his agent Cases have happened in which an instrument 
has been delivered, recorded, and afterward taken away 
bom the recorder's office by the grantor, without any 
knowledge whatever by the grantee of the transaction. 
In such cases, as there is do delivery, there can be no 
acceptance. 

Generally speaking, the recording of a deed is a notice 
to all the world of the transaction; but in fact, this is 
not always so, even between a grantor and grantee, 
as there is no particular reason why an unknown grantee 
should vmt the recorder's office for the purpose of find- 
ing out whether anyone has made a grant to bim or not. 

38. What are the rights of parties between the time of 
delivering and recording a deed? Surely there ot^ht 
to be no division of legal opinion on such an important 
subject As the object of recording is to give notice 
of the transaction to all the world, so any transfer made 
between the time of delivery and recording oi^ht not to 
affect any party who is acting in good faith. Suppose 
a grantor should make a second conveyance between 
the time of making the first and its delivery for record in 
the public office. The purchaser who buys in good 
faith, and pays the price therefor, ought not to suffer by 
his transaction; but rather the first grantee, because it is 
his unquestioned duty, under ordinary circumstances, 
to leave his deed for record as soon as possible after 
receivii^ it. 

In many states though, by statute, purchasers have three 
months or even longer period to record their deeds 
during which they are fully protected from the conse- 
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quences of any action by the vendor. Of course " be* 
tween the parties to the deed, or the heirs 01 devisees c^ 
the grantor, and the grantee and those claiming under 
him, the validity of the deed is not affected by the want 
of record; and the same is true as to all purchasers who 
may take a subsequent deed, knowing of the existence 
of a prior one." ' 

39, In some states the law requires a deed to be 
acknowledged in order to pass the title. In others a 
deed may convey a title as against the grantor and hia 
heirs, even though it be not acknowledged. In these the 
recording of a deed is simply a notice of something which 
has already been done. 

A principle of general application is, a deed must be 
acknowledged by the law of the state where the land lies. 
The certificate of acknowledgment must be a sub- 
stantial compliance with the requirement of the law. 

30. An acknowledgment is a ministerial, and not 
judicial, act;' consequently, an officer who thus serves, 
and is related to the party making the acknowledgment, 
Is not disqualified by reason of his relationship. But 
an acknowledgment by an officer who is interested in 
the conveyance would not be legal. Furthermore, it 
must be done by an officer within the territorial limits 
of his appointment. A notary public of Pennsylvania 
could not acknowledge a deed in another state, or an 
officer having authority to act in a single county could 
not take an acknowledgment of a deed in another. 

31. A certificate of an officer is not ccndusive evidcaice 

' ] Wuhbun, { 1100, p. 191. 
* WtAbora, i »94, p. tl7. 
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of its truthfulness, as the law says it is prima fade evidence 
and nothing more. It is presumed to be correct, but 
may be set aside or impeached by proper evidence. 

The courts strive to uphold an acknowledgment 
whenever this can be done with due regard to the statute 
prescribing the mode of making it; consequently, obvious 
clerical errors are not regarded, such as the misspelling of 
the grantor's name, and other apparent mistakes. 

32. Oral or parol evidence may be admitted to expI^Q 
words of art or technical terms used in a deed, which are 
not readily understood. But, in a deed containing 
everything needful for luiderstanding the intention of the 
parties there is no room or occa^on for introducing 
oral evidence. 

33. Under some circumstances a deed may be cor- 
rected. The general rule is, it may be amended in all 
cases of accident, fraud or mistake. H the grantor is 
unwilling to make the proper correction, whereby it 
will conform to the intention of the parties, the grantee 
may apply to a court of equity for such a correction as 
will render the instrument a fair and honest ezpres^oa 
of the true agreement. 

34. Formerly, when land was of less value than at 
present, the description or boundary of land convened by 
deed was often very imperfect. With the denser settle- 
ment of the country, more care is taken in describing it. 
One of the rules of construction is that an imperfect 
description cannot be mended or controlled by oral 
evidence. For this reason, among others, the extremest 
care should be taken to define the premises with the ut- 
most <xrtainty. Another rule of construction is that a 
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deed should favour the grantee, but tliis is applied <hi1^ 
when other rules fail to remove the doubt or amb^uity. 
It need hardly be added that the construction put on the 
deed should be reasonable. 

(a) In construing a description monuments will coa- 
trol courses and distances. This is based on a sound 
principle. They are less likely to be destroyed, or be 
wrong, than courses or distances. In making ordinary 
surveys courses may vary by reason of local attraction 
of the compass; and errors in distance may be due to 
inequalities of the surface. 

(b) There are two kinds of monuments — natural and 
artificial. Among the natural monuments are streams, 
ponds, lakes, shores, trees and highways, which are 
silent but effective informants. When lost or removed, 
or there is doubt which of two objects is the monument, 
oral evidence may be admitted to dear up the difficulty. 

(c) The location of a monument is a question of fact 
for a jury, ^ain, it is asserted that natural monuments 
are of higher value than artificial ones, but this rule, 
perhaps, may be questioned, especially if the artificial 
monument has been prepared with great care and is of 
durable nature. Surely, a laige stone that is put in a 
secure place, is a more secure boundary than a tree that 
may be blown down, or than a small, wayward stream 
whose course may be changed by a &eshet. When a 
line is described as running from one monument to 
another, the law always contemplates a straight line. 
Furthermore, a line that is described as running from a 
^ven point to a natural object, like a highway or a 
stream, unless the course or length of the line is given. 
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must be the shortest one that can be drawn from the 
point to the object. 

(rf) In marking the public lands of the Western 
territories, the statutes have prescribed some rules that 
are imperative. The surveys often call for artificial 
monuments to designate the corners of the tract. These 
monuments control the courses and distances. To this 
rule two exceptions may be noted: first, in a deed that 
calls for natural monuments; and second, in a description 
that refers to a township and section, one or more comers 
of which have been lost. In the first case the general 
rule concerning monuments controls the boundary, noth 
the artifidal monuments and the courses and distances, 
although maps and field-notes would indicate a different 
location. But when a natural and artificial monument 
cannot be ascertained by any proper evidence, then 
course and distance must cover the location of the 
boundary, and this rule prevails with respect to lost 
comers. Oral evidence is admitted to establish the 
location of monuments, and even hearsay evidence, and 
evidence of general reputation, may be admitted in such 
cases. 

(e) Courses and distances of a small dty lot play a 
more prominent part in determining the boundaries. 
The reason if that the courses and distances are ascer- 
tained with more care, are shorter and, therefore, it is 
possible to define them with greater accuracy than in the 
case of a farm or a very lai^e tract. When walls, 
fences, and the like form monuments of some appre- 
ciable thickness, the boundary is always to the centre 
-<rf the monument. In the cities especially land is 
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becoming eo valuable as to make this point worthy of 
notice. 

35. The boundary of land by a non-navigable stream 
is the centre, changing with its course. Again, one who 
owns both banks has a. title to the land between them and 
may lawfully maintain' a fence across the stream.' 

It is not true, though, that the centre of a stream 
always forms the boundary line. If land is described as 
bounded on, or running along a river, the centre is the 
boundary. But the stream is excluded by bounding 
land on the bank, or shore, or by other words dearly 
indicating an intention to exclude the stream itself. 

36. The boundary by a tidal navigable stream is the 
high-water mark. In Massachusetts and some other 
states, by statute, low-water mark forms the boundary 
of land located on navigable rivers and by the sea. 
In both cases a riparian owner has a right to erect and 
maintain wharves extending from his land, subject to 
public control. The same rule applies to him as applies 
to the owners of land bounded by the sea. The shore or 
beach is the property of the state. 

The title to a navigable stream forming the boundary 
of a state passes to low-water mark, and the grantee 
can use the land between high- and low-water mark for 
his own private purpose, provided that his use does not 
interfere with the public rights of navigation, fishery and 
improvements. 

37. The boundary by a non-tidal navigable stream Is 
Dot so clearly determined. In some states, by statute, 
the lands over which navigable streams flow belongs to 
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the state, and the implication clearly is that the land c^ 
all other streams belongs to the adjacent owners, the 
line between them running in the Centre. The lands 
within a state that makes no claim to them extend to the 
centre of the stream, subject, of course, to the public 
rights of navigation. 

38. The boundary of a natural pond or lake is low- 
water mark; and the same rule applies to the boundary 
to a natural pond raised artificially. Nor will the con- 
version of a fresh-water pond into a salt pond by artificial 
means change the law concerning the rights of the land- 
owners. To an artificial pond a different rule applies, 
the boundary is through the centre. 

The tide to the bed of all lakes, ponds, and navigable 
rivers to the line of ordinary high-water mark within the 
boundaries of many states was vested in them on their 
admission into the Union. Theii waters are thus 
forever preserved for the enjoyment of their citizens to 
the same extent that the public are entitled to enjoy 
tidal waters at the common law. Nor can anyone divert 
or transfer the public title to such lands, by grant or 
otherwise, to individuals or an association. 

Again, the state title does not change by reason of the 
fact tihat the lakes and ponds are artificially filled so as 
to raise the land above the surface of the water. 

39. The same rules of construction apply to land 
bounded by a highway as to that bounded by a non- 
navigable stream. If the words of description are 
"by or along a highway," and the like, the land extends 
to the thread or centre of the way, and nothing short of 
clearfy expressive words will work an exclusion. Even 
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some descriptions of land "by the side" of a highway 
bave not thus operated, for the reason that the scriveDer~ 
evidently intended to convey to the centre. The ca,ses^ 
of exclusion, therefore, are very rare. One reason seems 
to be ahnost conclusive; namely, that the grantor would 
bave no use for the land used as the highway unless he 
retained the land on the opposite side, or unless it is 
clearly shown that there was something to be gained by 
retaining it as against the grantee — a mine, for example. 

The adjoining owners of land bounded by a highway 
which is subsequently abandoned, can extend their line^ 
to the centre. A different rule may be applied if one of 
the adjoining proprietors can prove that he had a right 
to more than half. 

Again, the covenants in a deed of land bounded by a 
street or highway do not relate to the land over which the 
public exercises public rights. In other words, the 
covenants pertain simply to the land enclosed, and not 
to the soil in which the public exercises its rights of 



40. To land bounded by a private way no right of 
way is acquired by the grantee. If the grantor does not 
own the land no covenant will be implied from a reference 
to a deed for the purpose of description. 

41. To land bounded by a park a somewhat different 
prmdple applies. The grantee takes only to the interior 
line of the park, and not to the centre. 

42. The quantity of land conveyed is sometimes given, 
more often the exact quantity is unknown; in no case is 
the quantity permitted to control the courses, distances, 
01 monuments. Generally, deeds contain a clause, 
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"more or less," in order to save the grantor from liability 
on his covenants with respect to the quantity. By 
inserting this clause no return of any part of the purchase 
money can be demanded, should there be a deficiency in 
the quantity, unless the statement is infected with 
fraud. 

43. Sometimes, instead of giving a description of the 
land, the deed refers to other deeds omtaining a descrip- 
tion. When this is done the e£Eect is similar to an inser- 
tion of the description in the subsequent deed. In like 
manner plans or maps of monuments, courses and dis- 
tances, to which reference b made, become a part of the 
conveyance. 

44. Whatever belongs to the land granted will pass 
therewith, although not specially mentioned: houses, 
window-blinds, doors, mines, and the like." Whatever 
is a fixture goes with the premises. The law regards the 
grantor's right to remove things &tr more narrowly than 
those of the tenant, and for a sound reason. It is 
leasonable to suppose that, as a tenant's occupanqr js 
only tempu^ry, he does not intend to benefit his land- 
lord by affixing things to the' soil for the lessor's enjoy- 
ment after the cessation of the tenancy. On the other 
hand, a grantor who is the owner puts everything, so the 
law presumes, on the land — houses, improvements of all 
kinds — with a view to permanency, and not of removal. 
Rarely, indeed, can things which form naturally a part 
of the realty, and were annexed for its more perfect 
enjoyment be removed by the vendor after the sale. 
In like manner buildings that he has erected, whatever 

■ See Chip. VI., i! 1,2, 
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may be the mode of their construction, are a part of 
the realty and pass therewith to the purchaser. 

An exception or reservation may be made in a deed, 
whidi, of course, has the effect of retaining the title to 
whatever is excepted or reserved. If repugnant to the 
grant, the exception or reservation is void. 

45. Another important part of a deed con^sts <rf the 
covenants of title, as they are called. These stipulations 
or agreements are of great practical importance, yet are 
very imperfectly understood. 

(a) There are five of these, though not all are found 
in modem conveyances: covenants of seisin, or possession ; 
the right to convey; against enomibrances; for quiet 
enjoyment; and warranty. In many states only the last 
covenant is generally employed. In the older states all 
of them are often found. Like many other legal prin- 
ciples, they run into one another and are not clearly 
separated, and, for that reason, will be considered under 
less than five heads, 

(6) The right to convey is the right to convey the title 
to the land itself at the time of the sale. But, if be does 
not own the legal title, or is not in possession of the land 
itself, the covenant is at once broken, and the grantee 
can bring an action against him for conveying what he 
did not own. 

(c) The covenant of possession is defined to be an 
assurance that the grantor has both in quantity and 
quality the various estates which he professes to convey; 
therefore, any outstanding right or title which diminishes 
the quality or quantity will be a breach of the covenant. 
It is broken if the estate is of less duration than that 
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mentioned, or if the quantity is less than that described. 
The covenant is broken also when the land conveyed has 
fences, buildings or other erections belonging to other 
persons, unless there is an exception made to them in 
the deed. But the existence of an easement — -for example, 
a h^hway or a railroad^s not a breach of the covenant, 
nor an outstanding judgment or right of dower, for the 
reason that the grantee is presumed to know of their 
existence. 

(d) The covenant against encumbrances is intoided to 
provide security against the claims of third persons. 
The most common form of encumbrance is a mortgage ; 
but there are others: a right of dower, a judgment hen, 
taxes, an outstanding lease. There may be easements on 
the land, railroads, private rights of way, rights to water- 
courses, the right to cut trees, maintain dams and aque- 
ducts; though in some states this rule is not so sweeping. 
"In Pennsylvania, Kentucky, Wisconsin, Iowa, and 
Vii^inia a public highway in use is not deemed an 
encumbrance in the conveyance of lands. And such is 
the tendency of the opinion of the courts of New York. 
But in Indiana, Alabama, Vermont, Massachusetts, 
Connecticut, New Hampshire, and Maine a pubGc 
highway is an encumbrance, and constitutes a breadi 
of the covenants in a deed of the land over which it 
exists." ' 

(e) The covenant for quiet enjoyment is in common 
use in England, but, although inserted in the deed in 
America, requires little construction, as it is of essentially 
the same nature as the covenant of warranty. This 

^ 3 WaBhbum, { X385, p. 441. 
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covenant is the most general of all. In the Western and 
Southem states, especially, it is the one most generally 
used. 

This is a personal obligation binding the wanantot 
and his personal representatives, and also bis heirs and 
devisees, when they arc expressly mentioned. Even 
then their liabihty is not indefinite, but only to the extent 
of the assets or property received by them from the 
warrantor. As a personal covenant or agreement, its 
virtue is gone after a period fixed by statute, and difiering 
considerably in the several states. When it is broken 
the covenantee is entitled to an acUon against the 
covenantor.* 

(/) Besides these covenants, deeds sometimes contain 
^)edal covenants of warranty against claims, past 
transactions, special damages, defects, etc. A not un- 
common covenant is that the grantor will not erect a 
building on an adjoining lot, or not within a specified 
diMance from the line, etc. The mere mention of these 
will suffice, because the operation of them is essentially 
the same as in other cases. They are special in every 
sense, and how far they bind depends entirely on their 
construction. 

(f) Deeds may contain impUed covenants, but the 
law seems to be opposed to raising these when there are 
express ones. Nevertheless, both express and implied 
covenants that are not incon^tent with each other may 
exist ; when they do the implied covenants fail so £ar as 
they are opposed to the express ones. 

(A) A covenant does not protect the vendee or pur- 
1 Ticdcman on Real Proper^, | 85G, p. 699. 
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chaser from suits, or save him harmless from the expense 
of them,. Thus, suppose a person claims a private 
right of way over the land of the purchaser, and, having 
been refused the right to exercise it, brings his action to 
enforce his right. Though failing in his suit, neverthe- 
less the purchaser has incurred no little vexation of spirit 
and loss of money in defending his title. Yet he cajujot 
call on his grantor to reimburse him. The grantor would 
reply, "I warranted your title to he good, and the suit 
has proved the warrant to be good. I am sorry that any- 
one should have been so foolish as to set up a false 
claim thereon and attempt to enforce it; but I did not 
promise that everybody would let you alone, for, thou^ 
not knowing much, I do know that fools are still numer- 
ous." 

(t) Besides the covenants mentioned, there is another 
division into personal and real, and it is important to 
understand the distinction between them. Personal 
covenants exist amply between the parties to a deed; 
real covenants run with the land— in other words, they 
bind the covenantor, the covenantee, and their heirs 
and assigns. 

Thus, if a covenant is personal between A and B and 
the covenantee, B, sells the land to C, who finds a flaw 
in the title, he cannot sue A, because the warrant or cove- 
nant was between A and B, and not between A and C. 
A covenant, therefore, is said to he personaJ when it 
binds only the original parties to a deed. When does 
this happen? 

Suppose A covenants and agrees to bind himself, his 
beirs and his assigns by his deed. The covenantee, of 
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course, thinks that A's heirs and assigns are bound, 
but this is not always so. The language says so, but 
the law declares that the covenantor did not mean what 
he says. What, then, did he mean? 

The law declares that if the covenantor asserted in his 
deed that he was the owner and possessor of the land 
sold, when in fact he was not, this is a personal covenant 
and does not run with the land, and does not, therefore, 
bind A's heirs. The reason for this rule is extremely 
artificial and narrow. A covenant never continues to 
run with land after it is broken. As A was not the owner 
of the land at the time of the sale, his covenant was broken 
instantly, and so, notwithstanding the words he used in 
the deed, it did not run with the land and it bound only 
himself. 

What remedy, then, if any, has the covenantee? 
He can sue A on his personal covenant to recover for 
the damage, if he is alive; if he is dead, the covenantee 
can sue A's representatives — that is, his esecutor or 
administrator if he stiU possess any legal capacity, but 
he cannot sue A's heirs; they escape. 

(j) Having shown the importance of the distinction 
between personal and real covenants, the next inquiry is, 
what covenants or agreements are personal, and what are 
real? Instead of giving plain practical answers to this 
question, the law is sadly confused, nor do the courts 
manifest much disposition to aid individuals through 
the thicket. This is one of the subjects that ought to 
be l^hted up by a statute. 

First, it is an essential element of a real covenant that 
it has for its object something anrniT^H to, or inherent iii| 
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the land. The first criterion for determining whedier a 
given covenant runs with the land, or not, is its nature and 
purpose. When this is not decisive the intention of the 
parties as shown in their deed must determine the 
question. 

Second, all covenants relating to the title of the land 
that are not broken on its transfer to the heir or asdgnee 
are real covenants. 

Third, a covenant is said to run with the land whenever 
the liability to perform it, or tlie right to take advantage 
of it, passes to the assignee. 

Fourth, to create a covenant running with the land, 
there must be a privity of estate, so the law says, between 
the parties. This is an old feudal phrase, whidi means 
that a mutual relationship must exist between the granttv 
and the grantee and his assignees to cany a covenant of 
warranty to subsequent grantees. Unless, therefore, there 
is such a mutuality or succession of interest, a covenant 
will not tun with the land. 

(k) There is a growing tendency to regard covenants 
relating to land or its use as running therewith, and they 
are frequently enforced against subsequent grantees 
who have notice, even though there is no privity of estate; 
Consequently, a covenant concerning the title or use of 
land may be enforced in equity regardless of the question 
whether the covenant is one that runs with the land 
itself. By this rule covenants are sustained and en- 
forced against assignees who have a notice stipulating 
for the particular mode of improvement, occupancy, or 
use of land. Covenants relating to the mode of buildiDg, 
or of using water rights, or air and the like, are essentially 
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of this nature, because, through the stipulatioii cootained 
in the deeds, aU parties have notice of their existence. 

(/) Witli these general principles before us we may 
pass to the consideration of the question, what particular 
covenants run with the land. The books contain a multi- 
tude of answers, but they are at hopeless variance. 
Generally, covenants that relate to buildings and im- 
provements are of this nature. A covenant, for example, 
to erect a smelting mill or to set back a building from 
the street, or to build a new chimney, and the like, runs 
with the land. So are covenants not to build on adjoining 
land, or to open a street of a, certain width, to keep up a 
dam, flume, levee, pier, bulkhead, gate, and the like. 
Also, covenants creating easements, to insure buildings 
and to use the money for rebuilding in case of loss. In 
like manner covenants to erect and maintain fences, to 
pay mortgage debts, to save the expense of building a 
party wall, to pay rent, to make repairs, and, in many 
cases, covenants concerning the use of the property. 
Also, covenants to pay taxes and assessments, and to regu- 
late and restrict the use of land. Besides these may be 
mentioned covenants to supply or furnish water. Of 
late years the courts have not had much difi&culty in 
determining tliat such covenants are real and run with 
the land. 

(i») There are other covenants, concerning whidi the 
courts have had the greatest difficulty in determining 
their character. First, the most important among them 
is the covenant respecting encumbrances. If one 
exists at all, it exists at the time of deUvering the deed, and 
tlieiefore it is broken immediately as soon as the deed is 



78 THE HOME UBRARY OF LAW 

delivered. Consequently, many courts have held that, 
as the covenant is immediately broken, it comes to an 
end and cannot run vrith the land. This view is strenu^ 
ously denied by other courts, and thus they are hope- 
lessly divided. 

(«) In like manner the courts are hopelessly divided 
over the important covenant relating to the quiet enjoy- 
ment of land. This is said to be, if broken at all, broken 
on the delivery of the deed, and, therefore, does not run 
with the land. Nevertheless, other courts of equal 
authority maintain the opposite rule. 

(o) Lastly may be mentioned covenants pertaining to 
the right to convey, which are broken immediately on 
execution of the deed, if at all. The courts are more 
harmonious in declaring these to be merely personal, and, 
therefore, not running with the land. 

(p) When such an action has been brought what 
damages can be recovered? If the grantor acquires a 
paramount title before his grantee has been evicted by 
the adverse bolder, the grantee can recover only nominal 
damages, for his title is rendered complete by the 
operadon of the rule of estoppel.^ If he has been 
evicted before the grantor has acquired a perfect 
title, he is entitled to recover all the damages he has 
sustained. 

i 2. Acquisition of Land by Descent 

X. Meaning of heir. 

2. When title comes into existence. 

'Sec. 7- 
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3. Heir at law is only one who becomes owner without 

consent. 

4. Degrees of relation^ip. 

5. Rules of descent. 

6. Ancestral estates. 

7. Posthumous children. 

8. Illegitimate children. 

9. I^w of what place applies. 
JO. Aliens. 

ji. The land may be taken from heir to pay ancestor's 

debts. 
13. Claims or incomplete interests pass by descent 
13. Deductions for advancements. 

1. An absolute, or lesser, estate or interest in land 19 
acquired by the land-owner's death without disposing 
by will of his estate (if it be heritable); for, when this 
happens, the law disposes of his land to his heir or heiis. 
The term "heir," as ihus used, is always a legal term, 
meaning the person or persons who are entitled to the 
Inheritance. 

2. Though the title comes into existence by the death of 
the owner or ancestor, by popular phrase persons are 
sometimes called heirs while the ancestor is living, and are 
known as heirs apparent and heirs presumptive. By an 
heir presumptive is meant a person, who, should the an- 
cestor die, would be his heir. For example, in England 
a daughter, who is an only child, would be an heir pre- 
sumptive; afterward, if the ancestor had a son, this 
presumption would cease. An heir apparent b one who, 
should he survive, is certain to be the heir of an ancestor. 

-;[c 
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3. The heir at law is the only person who becomes the 
owner of land by law without bis own act or assent. 
On him the law casts tfae title, without regard to his 
desire, nor can he disclaim it if he would. Of course, 
he can part with the title afterward, but the title itself, 
by operation of law, vests or inheres in him. He is 
entided to the rent of lands thus coming to him until 
they are sold for the payment of debts, even though the 
ancestors should die insolvent. On one occasion an 
heir was entitled to damages from building a railroad 
across the land of an ancestor after his death, although 
the land was subsequently sold for the payment of the 
ancestor's debts. In some states statutes provide that 
the executor or administrator shall receive and retain 
the rents and profits of the real estate until the settlement 
of the ancestor's aSairs, or until they will not be needed 
for the payment of his indebtedness. 

4. Consangumity, or kindred by blood relationship, 
is the relation of persons descended from the same stock, 
or a common ancestor. He is called the root or trunk of 
any stock from which the lines of descent are traced. 
This consanguinity is either lineal or collateral. It is 
lineal when existing between persons who descend in a 
direct line one from the other, as father, grandfather, and 
the like, and also when ascending, as son, grandson, and 
the like. Descent is collateral when persons are de- 
scended from a common stock, but not one from the other. 
Thus, a man and his nephew are collaterally related, as 
each may trace his line of descent to the same conunoa 
ancestor. Were an ancestor to leave two children, and 
each of them two children, and SO on through fifteen 
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generations, the ordinal ancestor would have, of col- 
lateral kindred in the fifteenth degree, nearly two hundred 
and, seventy millions. 

By the canon law,' the relationship between father and 
son is in the first degree; between brothers, in the second 
degree; between uncle and nephew, in the third degree; 
between cousins, in the fourth degree, and so on. By 
the common law the degrees are somewhat difierent. 
As the civil or canon law is usually followed in tracing 
descent, nothing need be said concerning the other. 

5. In tracing the rules of descent the American law 
has departed widely from the English. The old Roman 
system has been regarded with more favour, though evea 
from this there have been several noteworthy departures. 

One of these pertains to lineal or direct descendants, 
who, if standing in an equal degree from their common 
ancestor, share equally. By the common law, each 
lineal branch takes the portion which his parent would 
have taken had he been living. Thus, suppose X should 
die, leaving seven nephews; one of them is a son of his 
brother A, three are sons of brother B, and the other 
three are sons of brother C. By the Roman law each 
nephew would take a seventh part of the estate; by the 
common law the nephew who is the son of the deceased 
brother A, would take one-third of the estate; the sons 
of brother B would take another third ; and the sons of C 
the other third. In some of the states the Roman rule 
Still prevails. By the English law great importance is 
laid on the possessbn, or the right of possessing lands, 
with respect to inheriting them. By the American law 

* Bf CanoD law i> meant tic law of the incicnl cbucch. 
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DO distinction is made between the owner and the posses- 
sor of lands. Consequently, by our system the heirs 
of a reversioner, or remainder-man, by whom is meant 
a person who comes into the ownership of land after the 
termination of a prior estate, can take the same as ab- 
solutely as if their ancestor had been in actual possession. 
A remainder-man, or reversioner, therefore, becomes a 
proper stock or root of descent; in other words, he can 
devise property like the owner of an entire estate. Con- 
sequently, when he dies intestate, his estate is distributed 
among his heirs in the same manner as the estate of an 
entire owner who was in full possession at the time of 
bis death. 

By the American statutes an estate of inheritance 
generally ascends to lineal ancestors when there are no 
lineal descendants, the law preferring the former to the 
collateral branches. Thus, a maternal grandmother, 
with her big sfwctacles, is preferred by the law to a 
paternal uncle, when a person dies leaving neither 
father, mother, brother, nor sister.* 

'"Stitutei direcring the inheritance of an intestate, in default of ujr 
child or dcBCendaat, Co go to the father, and if no father, to the molho', u<l 
if no moiher, to the bioibers and asters, in equal shares, and to the 
deuendants coUectiielj of deceased brothers or Bitters, if an;, the share the 
deceased brothei di sister would have been entitled (o 'il alive at the time of 
the intestate's death, have bwn adopted in Arkansas, CiJorado, New Yotk, 
lad South Carolina. In default of descendants the father takes by statute 
IB preference to the mother, btotbers, or sisters of the intestate la Catifbinui, 
Florida, Maine, Maryland, Massathusetla, Michigan, Minnesota, Nebraska, 
Nevada, New Hampshire, Oregon, Rhode Island, TennesEee, Vermont, 
Virginia, and West Virginia. In the states of Iowa, Eaniai, Keotudcy, 
Penniylvania, Teias, and Wistonsln the father takes equally -with 4e 
■DOllier, and if she be dead, her share also, in preference to bratbers and 
SEters. In Georgia, lUinois, Indiana, Louidaaa, and Missouri the father, 
mother, biotheie and sisters lake equally; while in Alabama, Ddaware, 
MissisBippi, New Jersey, North Carolina, and Ohio the father is prdtmi 
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There is a great difference in the American statutes 
with respect to inheriting by persons of the whole and 
the half blood. In some states no distinction is made 
between them; in the lai^er number the right of inherit- 
ing by the half-bloods is postponed another period, or to 
a more remote degree. In no state are they fully ex- 
cluded.^ 

6. Another difference may be noted with respect to 

to the mother, but postpooed to iLe brothers and siGteit." j Eerr on Red 
Propenj, { 1164, p. 21I3. 

"According to the waiutory proTiaoni of tome of the atitei, ifter 
father utd mother, brolhen and nRen are the next degree in the order of 
■ucceuion, Thece are not in the deKeuding or iKeading line of piopin- 
<{uitf , but collateral to the estate- Tht brothers and dstcrs bang memben 
61 the iatettate'i immediate family, are more nearlj interested in the estate 
than mny other relatiTe, aside from the father and mother, and for this reisini 
the lav casta upon them the descent of the property, subject to the li^t td 
the surrifing hutband or vife, and frequently in connection with the f atbcT 
and mother. Brothers and naten thus take in Alabama, Connecticut, 
Delaware, Miiaisippi, New Jersey, North Carolina, Ohio, and Penni^ 
Tania. In Georgia, IQinois, Indiana, Louisiana, and Missouri brothen 
and sisters inherit with their parents, excluding more remote kin; while 
tiiey are postponed to the father, and with the mother eidude remote Idii- 
dred in Florida, Kentucliy, Maine, Maryland, Massachusetts, Michigan, 
Minnesota, Nelffaska, Nevada, New Hampshire, Oregon, Rhode Island, 
South Carolina, Vermont, Virginia, and West Virgima. In the states of 
AAansBS, Colorado, Iowa, Kansas, New York, PennsylTaiua, Tennenee, 
Teiai, and WiscoDsin brothers and asters and their descendaats are post- 
poned to father and mother, but take to the eicluaon of remote kin." Ibid, 
I 1166. 

' "ta some [states] no esaential distinction is made, the statute dedaring 
ccOaterala of the half-blood to be entitled equally with those of the full- 
blood in the same degree, as in Illinois, Indiana, Maine, Masiachusctts, 
NewYotk,SauthCarDlina,RhadeIi]and,Tennessee, Oregon, and Vermont, 
In other states the preference is ^len to collstetils cJ the whde blood, a* io 
Connecticut, Delaware, Geor^a, Maryland, Mississippi, Ne« Jersey, Ohitl, 
Pennsyliania, and South Carolina. In still other of the states, as in Cd< 
orado, Florida, Kentucky, Missouri, Teias, Vii^a and West Vir^nia 
collaterali of the fulI-blood take full shares, and of the half-blood half shareai 
but in none d the states of the UnioD ue the half-blood whdly excluded." 
Ibid, i 1167, 
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inheritances which come to an ancestor by descent. 
These are sometimes called ancestral estates, to dis- 
tinguish them from estates acquired by purchase. In 
some states ancestral estates descend to the kindred 
vho are of the blood of the ancestor whence they came, 
whether in the paternal or maternal line. This rule 
applies until the relations in the particular line have all 
been exhausted. 

7. Posthumous children inherit in the same manner as 
children bom in the lifetime of their father. This 
principle is universally adopted. 

8. lUegitimate children can neither be heirs of anyone 
nor ancestors of anyone except their own ksue. While 
this is the rule of the common law, by statute, in many 
states, illegitimate children can inherit from their mother.^ 

9. The law applying to the descent of land is that of 
the £tate where it is situated, and not the law of the domi- 
cile or home of the intestate. This principle, also, is of 
universal application. 

10. The land of an alien who is authorised to hold real 
estate will descend to his lawful heirs, and not escheat or 
pass to the state. On one occasion a person who was 
authorised by special statute to hold lands died, leaving 
an alien father and several alien brothers, and one brother 
who was authorised to hold land. The estate descended 
to him. 

11. The land of every heir may be taken away from 
him for the purpose of paying the debts of the deceased 

1 In Nev Yoik (bey an deluded from inheriting if there be legidiiiite 
lime, but this statutorj' exception perhaps eiista in no alhet itite. See 
note 3, Tiedemui's Real Property, p. 631. 
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owner. The law has wisely fixed a period of time within 
which creditors must act if they wish to appropriate the 
lands, or rather their value, of a person who has died, 
for paying their debts. Through neglect to act within 
this period, their rights to the land are forever cut off. 

12. Claims or incomplete interests in land pass by 
descent. Thus, in our country, public lands are sur- 
veyed and afterward taken up by individuals on very 
liberal ternos. The paper or instrument given to owners 
is called a patent. Once an individual took steps for 
getting a patent of a quarter section, but died before the 
grant was completed. It was surveyed, but not artually 
patented to, or secured by, the intestate during his life. 
The patent was issued to his heirs, and the court held 
that they took the land by descent, and not as purchasers. 
In another case lands were sold for taxes, but the pur- 
chaser died before the dehvery of a deed; nevertheless 
they descended to his heirs. In another case the rent 
of land leased indefinitely went to the heirs of the landlord 
after his death, as a part of their inheritance. 

13. In distributing estates among heirs deductions are 
sometimes made for advancements. These consist of 
sums which the ancestor has advanced to an heir, and 
charged against him with the expectation that they 
would be deducted from his portion of the estate. It is 
not an uncommon thing for a father to charge up the 
sums given to a spendthrift child, expecting that, on the 
settlement and division of the paternal estate, they will 
be deducted from that child's share. To justify their 
deduction this intention of the intestate must clearly 
appear. 
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S 3. AcQuisrrKJN or Lmxd by Will 

I. Who can make a will. 
a. Minor can make a wilL 

3. Every interest in land may be devised. 

4, Meaning of devise. 

J. Statutory regulations about wills. 

6. Will must be by law of the place where is the land. 

•J, Must be in writing. 

8. Printed wills. 

9. Must be dgned. 

10. When testator can make his mark. 

11. Witnesses. ^ 
la. They must dgn in testator's presence. ""^ 

13. A witness cuts himself oS from receiving anything. 

14. When a will written by the testator requires no 



15. Credibility and competency of witnesses. 

16. An executor can be a witness. 

17. Competency of testator. 

18. He must pubtish his will. 

19. Who may be devisee or legatee. Corporation. 
30, Description of devise. 

SI. Ambiguities. 

22. From what time will take effect 

23. lapsed legacies. 

24. Revocation; 

a. — Some specific act is needful, 

b. — Destruction of it, 

c. — ^Marriage by a woman, 

d. — ^Accidental omission of legatee. 
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e. — Subsequent birth rf child, 
/. — Subsequent disposition of estate, 
g. — ^The making of a later will, 
A. — Revocation of joint wills. 
25. Construction of will; intention. 

36. Where the interest of the devisee rests in him. 

37. Title by descent and devise compared. 

38. Estate undevised rests in heir. 

t. The law relating to wills is partly statutory and 
partly the creation of the courts. By the modem law 
persons have more authority or right to make wills than 
formerly. There was a time, not so very long ago, 
when a married woman could not make a will; now, in 
every state, she possesses this authority as fully as her 
unmarried sisters. By the common law males fourteen, 
and females twelve, years of age can dispose of their 
personal property. 

2. In many states a minor, though qmte incapable (A 
making an agreement, can make a will dispodng of his 
property. A dear distinction exists between the two, 
for a will is a gift of property to take effect after the 
testator's death, and not an agreement or contract; 
therefore, a person who may be incapable by law to 
make a contract can make a ^ft which the law will 
recognise and enforce, 

3. Every interest in land except a mere possibility may 
be devised. It includes, therefore, easements and all 
kinds of estates or interests in them, as well as every 
kind of personal property. 

4. The iena "devise" relates properly to the givmg rar 
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parting with real estate; it will serve our puipose bettef 
to consider the whole subject of traDsferring both real 
and personal property by will in this section. 

5. By a will the testator undertakes to dispose of his 
property after his death. All of the states in the Union 
have prescribed laws regulating the mode of making 
wills. These statutes provide, among other things, how 
wills must be witnessed. Most of the states require 
three witnesses. Another general statement may be 
made: a witness usually is cut off from taking 
anything under a will. Many a legatee or devisee 
has lost the bequest given to him through ignorance 
of this rule. 

6, The law governing real estate given by will is that 
of the state where the land is situated. A different rule 
applies to personal property. This is governed by the 
law of the domicile or home of the testator. These two 
rules cover all the property which can be bequeathed by 
a testator. 

7, Most of the states require that a will should be in 
writing. No particular manner of composition is pre- 
scribed. A testator may write his will; in many cases it 
is written by himself. Indeed, once a husband and 
wife, both possessors of a lai^e amount of property, 
amused themselves for many years by indulging in this 
kind of literary work. As some of them were not dated, 
after their death the question proved to be very difficult 
to decide which was the last, and, therefore the true 
will or final disposition of their property, 

8. Printing, engraving and lithographing are hdd 
equivalent to writing. The instrument may be written 
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with a pen or pencO; or it may be partly written and 
partly printed. Indeed, the courts go as far as posdble 
toward sustaining any kind of a writing whidi in other 
respects is valid and proper, 

9. A will must be signed, but a seal usually is not 
necessary,^ except perhaps in the states of Vermont and 
Kew Hampshire. The statute of frauds requires a wiU 
to be in writing and signed or subscribed by the testator. 
He need not subscribe his name at the end; if this is done 
in any other place it will be effective; this rule, though. 
does not prevail everywhere. 

10. A testator who is unable to write may make his 
mark, and this is a sufficient signing to comply with the 
law, whether common or statutory. Again, someone 
may guide the hand of a testator who is too weak from 
disease to write without assistance, and who requests 
this to be done. So, too, it is declared, if a testator 
through feebleness is unable to handle a pen, and 
requests another to sign his name for him, the signature 
will be a good signing without any mark whatever by 
the testator. Of course, when this is done, it should be 
accompanied by ample proof of the mode of s^ing, in 
order to escape all attacks that may be made on this 
unusual manner of execution. 

11. The witnesses to a will are required to do more 
than the witnesses of a deed. In the latter case they are 
simply required to witness its execution; in witnessing a 
will they are also judges of the testator's competency; 
consequently, whenever there is a legal dispute concerning 
the testator's capacity, they serve as expert witnesses, 

' I; i( ilmoit "irajwhere ippended. 
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and are required to give their opinion of his mental 
capacity. The office of witness to a will is, therefore, im- 
portant, and, as a person may be thus required to testify, 
he should always be selected with the view of his perform- 
ing possibly this service. 

12. The testator need not dgn in the presence of the 
witnesses, but they must sign in his presence. It is 
better for aU the witnesses, as well 3s the testator, to be 
present at the time of performing this important act. 

Many nice questions have arisen on this seemingly 
simple subject. Attestation in a different room, it is 
said, will be good, if the testator could see the witnesses 
when they were writing. Again, the witnesses may 
sign at different times and not in each other's presence, 
provided they all sign in the presence of the testator. 

Generally, a will contains an attestation clause, de- 
claring that the attesting was done in compliance vrith 
the statute in every particular. The witnesses sign 
below the attestation clause at the end of the will; in 
some states this is required by statute. By common 
law the witnesses are not required to sign in any par- 
ticular place. 

13. Though a devisee or legatee, by acting as a witness, 
cuts himself o£F from his share in the estate, the will 
itself is not thereby affected. Again, should there be 
witnesses to satisfy the statute, even though the name 
of such a devisee or legatee were not counted as a witness, 
his action in witnessing it would not affect its validity. 

14. A wiU that is written by the testator himself is 
called a holograph, and, by the laws of several states, no 
witnesses thereto are required. It is said by some author- 
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ities that such a wUl is suspicious, especially of a testator 
feeble minded and notoriously under the influence of 
the devisee or legatee, who thereby acquires a large share 
of the property. 

15. Some of the statutes require a witness to be 
credible, others to be competent. The two words are 
generally used synonymously. The law is very strict 
concerning the mode of signing and witnessing, and it is 
imposdble to be too precise in all these particulars. 

The three principal causes of incompetency in 
witnesses are mental imbecility, arising either from 
insanity or youthfulness; the commission of crime; and 
interest in the property willed. The most common 
cause of incompetency is that of interest In most 
states a statute provides that a will is good even though 
tiie devise or legacy be void by reason of the witnessing 
of the instrument by the devisee or legatee. In some 
states there is another statute providing that, when a 
devisee has received no more by the will than he would 
have received as heir had the testator died intestate, he is 
a competent witness. The reason for this statute is 
apparent, for, even if there were no will, the person sub- 
scribing as witness would receive as much. In some 
states a witness who is incomi>etent by reason of interest 
may become competent by making an assignment or 
. r^ase of his interest. 

It may be added that competency affects the wife or 
husband of the devisee or legatee. Thus, should a gift 
be made to one, and the other act as witness, the gift 
would be void. This rule does not prevail everywhere. 

16. An executor or trustee can act as a witness. 
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17. The question of the competency of testators to 
dispose of their property may next be considered. Two 
classes are incompetent: minors and persons of unsound 
mind. Formerly, women were incompetent, but several 
states have removed their incompetency by statute. 

The sanity needful to comply with the law cannot be 
easily described. The inquiry is, when the testator's 
sanity is questioned, had he, at the time of executing his 
will, sufficient mental capacity to make it; not, whether 
he was sane or insane. Says Chief Justice Redfield*. 
"He must have imdoubtedly sufficient active memory to 
collect in his mind, without prompting, parts or elements 
of the business to be transacted, and to hold them in his 
mind a sufficient length of time to perceive their more 
obvious relations to each other and to form some rational 
judgment in relation to these." Courts have often 
declared it was not essential that the testator should be 
capable of managing business generally. His capacity 
is sufficient to make his will, provided he miderstands 
what he is domg. Of course, the question of capacity 
relates to the time of thus acting, and not to his condition 
either before or afterward. 

A person who is not sane may make a will that is just 
as valid as any other, provided his insanity is not of a 
kind to affect his conduct as a testator. Again, an insane 
person may have lucid intervals during which be has a 
sufficient capacity to make a will. On one occasion a 
furious lunatic wrote a will, so propier and consistent 
in all its parts, that the court bad no difficulty in sustain- 
ing it. In another case, that of an eminent lawyer, 
his will was set aside because, under the influence of a 
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delusion concerning his brother, he disinherited him. 
The question, therefore, is one of fact to be decided by 
the evidence in each particular case. 

Lastly, a witness who is competent at the time of 
attesting a will does not become incompetent from any 
subsequent cause. The law simply requires com- 
petency at the time of his attestation. 

18. A testator must publish his will; in other words, 
must declare to the witnesses that it is his last will and 
testament; and it is sfud that, unless he makes a decla- 
ration to this effect, the will is void. At the time of doing 
this the will must be ccmpleted, 

19. Any person may be a devisee or legatee, including 
married women, minors, and corporations that are 
not prohibited by law from receiving a devise or legacy. 
A great question has long agitated the ourts concerning 
a devise to a corporation not in existence. By the English 
law this can be done. In America perhaps no question 
has proved more difficult for the courts to decide. In one 
of the most recent cases it was decided that a testator 
could devise property to a trustee and entrust him with 
power to select or designate the object or objects of the 
testator's bounty. If, therefore, a testator creates a 
trust for a charitable purpose, defining his intention, and 
investing or creating the trustee with discretionary power 
over the application of his bounty to charitable purposes, 
the bequest will be sustained. If, in executing the trust, 
the trustee selects the beneficiaries and devises a scheme 
or plan by applying the funds given in accordance with the 
testator's intention, the courts will stistain the instrument 
and uphold the execution of the trust One or more 
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trustees, however, must be selected. If neither a charity 
be named nor a trustee for executing it, then it would 
fail. 

New York is the leading state denying this doctrine; 
likewise Virginia and Maryland, though less rigidly. In 
the former state the rule prevailing elsewhere is set 
aside by statute, destroying all trusts of this character. 
In a recent case the highest court in New York thus 
stated the law: "If there is a single postulate of the 
common law established by an unbroken line of decision, 
it is that a trust without a certain beneficiary who can 
claim its enforcement is void. Nor is any distinction 
made between trusts generally and a trust for charitable 
purposes." 

ao. No formaUty is required in order to describe the 
subject-matter of a devise. It must be described with 
sufficient clearness to identify it; the law requires nothing 
more. 

21. Sometimes there are ambiguities in a will. The 
law recognises two kinds of ambiguities — patent and 
latent. When a latent ambiguity exists, parol evidence 
may be used to explain the intention of the testator. 
The use of parol evidence is limited to these cases. 

32. A will takes effect from the death of the testator, 
and the validity of all gifts relate to that time. For 
example, a devise to one who died before the testator 
lapses, or is of no effect. This principle of law has been 
corrected by statute, perhaps in all the states. This 
provides, in a general way, that a son or other relative 
of the devisee shall take bis place; in other words, the 
Uneal heirs of the devisee take the portion coming to him 
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by win. The statutes vary in detail; some confining 
the piovision to the lineal heirs of a deceased son or 
grandson, others extending the benefit to the general 
heirs of any relative who is named as a devisee, while 
others go still further and declare that the heirs of all 
devisees are capable of taking in their ancestor's place, 
thus avoiding altogether the doctrine of lapses in the event 
of the death of the devisee. 

33. It is also a general rule, unless there be statutes 
to the contrary, that lapsed legacies and devises vest in 
the heir at law. 

A devise to two or more Joint tenants will not lapse on 
the death of one, not even his share, but the survivors 
take the entire estate. 

A different rule applies to the devise of tenants in 
common. If one dies his portion lapses, and the others 
take their respective portions. 

Under a devise to a class, the individuals of which 
change — for example, a devise "to my children" — those 
who survive the testator take the entire devise, and, 
in such a case, there can be no lapse unless all the persons 
included in the class have died before the testator. 

24. As a will is not effective until the testator's death, 
he can revoke it at his pleasure. To do this, a specific 
act of some kind is required. A revocation may be 
express, or implied when the testator does some act 
clearly inconsistent with the existence of the will. Thus, 
should a testator sell the land devised to A, this would 
operate as a revocation of the devise, and, if this land 
composed the entire estate, the sale would operate as a 
revocation of the will. 
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(b), A veiy common way of revoking a will is by 
destroying it. If it is burnt or ceases to be, the revocatitm 
is complete. Not infrequently the action of a testator 
in revoking his will is not so dear or effective as it might 
be. It is sometimes said that as much capacity is 
required to revoke a wUl as to make one. At all events, a 
revocation does not become effective without dear 
action on the part of the testator indicating his intentioi) 
to annul the instrument. 

In one of the cases a testator had endorsed in his own 
handwriting "cancelled" on the will, without signing it. 
This was held to be a revocation. In another case a 
testator had written against one of the bequests of the 
will "obsolete"; this was held not to work a revocadon. 
It was simply a revocation of that bequest, not a destruc- 
tion of the entire will. 

In an Ohio case a testator was blind and called for his 
will, which was handed to him. After feeling of the seal, 
he handed it to another and told him to put it in the fire. 
Instead of doing this he put the will in his pocket and 
burned another piece of paper, telling the testator he had 
destroyed it. After the testator's death the will was 
produced and allowed, the courts declaring that he had 
done none of the acts which by statute were needful to 
revoke a will. Was not this case wrongly decided? 
Was not a fraud practised on the testator which the 
court ought to have regarded? 

(c) What is the effect to a woman of marrying after 
making her will ? Generally, by statute, of revoking it, 
espedally after the birth of children, 

(d) Sometimes, a testator, by accident ra' intention, 
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omits the name of a child or grandchild in his will, and 
then questions have aris«i concerning his lights. The 
law regards the omission as accidental, and the omitted 
person may share the estate of the testator the same as 
if he had died intestate. This rule applies to the grand- 
children a£ well as to children; also to children bom after 
the making of the will. Of course, a testator may in- 
tentionally omit a gift to a child or other relation, and, 
when this intention dearly appears, it will be regarded. 

(e) In Eoany of the states the birth of a child after the 
making of a will operates as a revocation, the law r^ard- 
ing the non-destruction or non-revocation by the testatca: 
as an act of forgetf ulness. 

{/) The disposal by a testator during his lifetime of 
land, devised to a person, of course, revokes the devise. 
This also applies to cases of sale by a testator who has 
not yet made a conveyance. 

(g) One of the most frequent ways of revoking a will 
is to make a subsequent will or codicil. The rule is 
universal that the last will speaks the mind of the testator. 
As a codicil is a supplemental will, it revokes the will 
itself only so far as the two may be inconsistent; but an 
entire will made at a later date operates to destroy the 
other. But a prior will that has been cancelled or 
revoked in an express manner cannot be revived without 
a republication in a manner as formal as the original 
will. Yet it has been declared that the execution of a 
codicil which contains an express reference to a prior 
will is a sufficient republication to restore it to life. 

{ti) Sometimes joint or mutual wills are made; when 
fiiey are they can be revoked by either testator until one 
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or the other dies; after this event revocatioa by the 
survivor is impossible. The death of one of the testa- 
tors is such a part performance of the agreement between 
them as to prevent the revocation by the other. 

25. A cardinal rule in construing wills is intention. 
This the courts tiy to ascertain and regard unless it is 
contrary to positive law. 

The courts have a stronger regard for the testator's 
intention in construing a will than a grantor's inten- 
tion in construing a deed. Such is the rule of law, 
though with the progress of jurisprudence the intention 
of a grantor in a deed is regarded more scrupulously than 
it was a century ago. In other words, the spirit of justice 
more and more informs the law; rigid and technical 
rules meet with less and less favour. 

Though the books contain thousands of cases pertain- 
ing to the construction of wills, no good purpose would 
be served, did space exist, by reproducing them. The 
principal rules of construction adopted by the courts 
are important, and these will now be given. 

If an estate is devised to A for life, and the remainder 
after his death is to go to B, and A dies in the testator's 
lifetime, the estate goes directly to B on the death of the 



If the devise is to a wife for life in lieu of dower, and the 
estate after her death is to go to her daughter and the 
wife declines to accept the devise, in like manner the 
daughter takes the estate at the death of the testator. 

A devise of the rents and profits of land or the income is 
equivalent to the devise of Ihe land itself, and is for life, 
or for all time, according to the words used in the devise^ 
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A testator may create a charge on land in favour of a 
third p'ereon, and whoever takes the estate becomes 
chargeable therefor; in other language, takes the estate 
charged with the legacy. Whether he does, or does not, 
turns on the inquiry, whether the charge is a personal one 
on the devisee, or is on the land devised. In the former 
case it Is not charged on the land; to create such a 
charge it must be clearly declared to be one. 

a6. The interest of a devisee vests immediately on the 
testator's death, and, after proving the will, relates back 
to that time. K, therefore, it be in terms a present 
devise, and the devisee Is not in existence at the time of 
the testator's death, the devise is i-oid. 

37. If the title by will be the same in quantity and 
quality as the heir would take by descent, the law re- 
gards him as an owner by the latter manner. This rule 
of construction rests on the legal principle that a 
title by descent is of greater worth than a title by devise 
or will. 

28. Any estate that a person leaves undevised vests 
at once in his heir. Yet it may be taken from him 
when needed for the payment of the testator's debts. 
In contesting the title of an heir, intestacy is alvrays 
presumed until the contrary is proved. 

i 4. AcgmsinoH of Land by Occopahcy and Prb- 



1. Law presupposes a grant. 
a. Why taw favours this mode. 
3. What acts are effective. 
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1. Another mode of acquiring land is by prescription 
or adverse use. A favourite theory has been often re- 
peated, that a grant was once made and that the deed 
of conveyance is lost.' This is one of the numerous 
fictions of the law, which play a nobler part than most 
of the fictions in ordinary literature. 

2. One reason why the law favours this mode of 
acquisition is to quiet the title, so runs the phrase. An 
individual who has been in possession of a piece of land, 
openly and notoriously for the period fixed by the law, 
claiming, occupying, and using it as his own, whether 
holding the same under a deed of conveyance or without 
one, the law says shall hen ceforth be regarded as the true 
and lawful owner, with as perfect a right to use, sell and 
demise the same as any land acquired by inheritance, will, 
or purchase. This principle of law is far-reaching and 
effective. By its operation the titles to land, after a 
short period, become cleariy known, and thus, at all 
times, the only disputed titles are very few compared 
with the entire number. The period varies in the states 
from three to thirty years,* 

3. What acts are open and effective within the mean- 
ing of this rule? Says a welj-known author: "Any 
visible or notorious acts which clearly evidence the 
intention to claim ownership and possession will be suffi- 
cient to establish the claim of the adverse possession." 
Acts of this nature are the maintenance of fences and 
the erection of buildings. Hence, the secret use of the 

' See 3 Kent's Com., 419. 

' In LouiEJao* the period is llunj yean; in moat of the state* dM 
period is fifteen or tventy jears. See note to 3 Wishbum, p. 148. 
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premises unknown to the owner will not suffice. Nor 
would a survey thereof, nor the running of a line, nor 
the lopping of trees, indicate its location.' In harmony 
with this principle, when the owners of adjacent lands 
claim only to the true line between them, the possession 
of one beyond is not adverse to that of the other; con- 
sequently each must conform to the true line as soon as 
it is defined. But if a purchaser encloses by mistake 
land contiguous to his 'own, believing that he is putting 
his fence on the true line, and keeps it there for the 
period required to gain ownership, he becomes the real 
owner. 

Again, if two adjacent owners agree upon the locatioa 
of a line for a division fence between them, and each 
holds possession for the statutory period up to that line, 
the title of each owner becomes perfect without reference 
to the true boundary line between them. 

i J. AcQtnsmoN of I.ani> by Accretion 

I. Deposit. 
a. Islands. 

3. Alluvion. 

4. Avulsion. 

5. Land bounded on shore-lines of non-navigable 

rivers. 

6. Ifow owner may protect his land from wasting 

I. Another mode of acquiring land is by actual making 
or deposit through the operation of natural causes. Thus, 
' Stt Clup. IVt Sec II. 



loa THE HOME LIBRARY OF LAW 

seaweed and other marine plants wafted on the shore 
become vested in the owner of the soil. In like manner, 
the owner of land which has been increased gradually 
through the action of water becomes entitled to the 
addition. 

2. Sometimes islands are formed in the sea or in navi- 
gable rivers. These belong to the state. A different 
rule applies to islands formed in a non-navigable or non- 
tidal stream. In this an island that fonns on one side 
of the thread bebngs wholly to the land-owner on that 
side; on both sides its ownership is divided. Lands that 
border a non-navigable stream belong to adjacent pro- 
prietors and are divided by the thread or central line. 
When this line slowly changes by the removal of the land 
from one side to the other, it still remams the boundary 
between the adjoining proprietors. 

3. The owner of a strip along a river may rightfully 
retain an accumulation of sand, earth, loose stones, and 
gravel brought down by a river, and known as alluvion. 
Its chief characteristic is its imperceptible increase. 
Again, a riparian owner on a navigable stream 
has a right to remove and sell sand which has been 
deposited as alluvion between high- and low- water 
marks. Should a railroad company, for its own pur- 
pose, and not for the improvement of the stream, erect 
an obstruction on the opposite banks which should 
change the current and sweep away the sand and prevent 
further deposits, the riparian owner would be entitled 
to recover damages both for the sand thus swept away 
and for the loss of future alluvion. 

On one of these occasions an accretion of land bad 
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fonned along the levee at New Orleans on the bank of 
the river, which had been dedicated to public use. The 
alluvion was declared to be a part of the public levee. 
If the land of a private owner should run down to a river 
without any intervening public way, he would have the 
accretion to the bank as an incident of his ownership.' 

To acquire ownership in this manner the accretion 
must be slow, imperceptible from day to day, though 
seen clearly enough after a considerable length of time. 
This may seem to be a somewhat indefinite test, yet has 
proved to be practical. The addition to lands during 
short periods is clearly seen at some places as well as 
the wasting away of lands at others. Vet the owners of 
the disappearing land have no claim on the owners of the 
new land, for the reason that there cannot be such an 
identification of the soQ as will meet the requirements of 
the law. Legal principles are intaided for practical 
operation, and it would be h^jhly impracticable to reduce 
the rights of the gainers and losers of soC by these opoa- 
dons of nature to a nicer or more subtle principle. 

This right to accretions is sometimes gained by the 
gradual lowering of the water of a lake or pond. Tliese 
belong to the adjacent owner. 

In New Jersey an increase of land adjacent to 4e 
sea is so gradual in some places that it cannot be observed 
while actually going on, although the change is visible 
from year to year. It was long ago decided that these 
accretions bebng to the owner of the land to which 
they are made. But, in Louisiana, no private title is 
recognised to any accretions from the sea. 
* 3 WadibuTB, { ittj, p- 71. 

«i'^ 
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4. The process of taking soil by the sudden action 
ol water fcom the land of one and depositing it on the 
)and of another is known as avulsion. The soil still 
belongs to the first owner, unless his ownership is gone 
by the union of the soil with that of the second owner. Of 
course, to reclaim it, he would be obliged to prove its 
identity.' 

5. In conveying land bounded on the shore line of 
navigable waters, the deed will include the accretions. 

6. An owner of riparian land may rubble his bank to 
prevent the water from washing away his soil, but he 
cannot build anything into the stream that will change 
its current for the purpose of land protection. 

( 6. AcQOismoN OF Land by Pubuc Grant 

I. Public ownership. 

a. Construction of public deed. 

3. Form of conveyance. 

4. Certificate of entry. 

5. Death of purchaser before issue of patent. 

6. Assignment of certificate and issue of patoit in 

assignor's name. 

7. Identificadon of laud. 

8. Pre-emption right. 

9. Cannot he assigned. 

10. Conveyance by pre-emptor. 

11. Creditors cannot levy on him. 

' "Accretioii, no matter (a vbich eidcilid<lign>uni],lca<reilIielKiuiut 
■17 Mill the centre of the chiiuiel. Avulaon hai no efiect on bouoduy, but 
leiTci it in the centre of the old duuuiel.'' Nnr Odeaui t. United Staler 
JO Pel., i6i, 717. 
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1. AH lands in this country are vested in the state or 
the United States. Those belonging to the general 
government, though located within the limits of the state, 
are under the former's control. Other public lands are 
under the control of the state, unless it has conveyed 
them away. The laws that apply to lands are those of 
the state or territory wherein they are located. This 
principle applies everywhere. 

2. There is another principle of a>nstruction. In 
grants between the state and an individual, a deed is 
always a)nstrued in favour of the state; in grants between 
one individual and another, the grantee is favoured. 

3. There is no special form of conveying a public 
grant. It may be done by a special, or a general act of 
Congress. Millions of acres have been sold by authority 
of Congress, and general laws have been passed for con- 
veying them. These will be briefly described. 

4. A purchaser desiring land may, after the payment 
of his purchase money, recxive from the register of lands 
a certificate of entry, which entitles him to a patent. This 
is a formal deed of conveyance required for the perfecting 
of his title, signed by the President of the United States, 
or the Secretary of the Interior, or by some other officer 
duly authorised by act of Congress. 

By granting a certificate of entry to a person, he is 
vested with an imperfect legal title. It is good enough, 
however, to enable >iini to maintain an action of eject- 
ment or trespass against a wrongdoer.' Again, after 
issuing the certificate to him, the land cannot be sub- 
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sequently sold by the Government to another. The ceo* 
tificate also vests in the purchaser a sufficient title to 
enable him to sell or devise it. 

5. Should the purchaser die before the patent is issued 
the lajid would descend to his heirs ; of course, the patent 
ought then to be made out in their name; but, should it 
be issued in the name of the purchaser, not knowing of 
his death, his heirs could maintain their ownership. 

6. A purdiaser who ass^ns his certificate of entry 
and takes out a patent in his own name, as is sometimes 
done, will hold the legal title for his assignee; were he 
unwilling to convey to the true owner, he can be legally 
required to make a. conveyance. 

7. In all cases the land must be so described in the 
certificate of entry that it can be identified. An inaccurate 
or obscure description bars the r^ht to a patent. 

S. To encourage imm^ration and settlement of public 
lands, Congress long ago provided that an actual settler 
on public land, who makes an entry in the records of the 
land-office of his claim, with a proper description thereof, 
acquires a pre-emption right, which entitles him to a 
patent of the land thus occupied at a mininn im price 
fixed by law. By taking such action he gains a superior 
claim over the land to all other persons. He cannot 
acquire, in this way, a right to all creation, but only a 
quarter section — one hundred and sixty acres. Further- 
more, he cannot acquire any right in a reservation, or to 
land located in a town or dty, or that which has already 
been takoi, or is known to contain minerals. In other 
words, the law aims simply at the distiibutioa of lands 
adapted to agricultural purposes. 
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Again, he must take oath that he does not own a 
section in the state or territory, or that he has not aban- 
doned a claim elsewhere in the same state or territory in 
order to take up a quarter section of the public land. 
When he has thus pre-empted it he acquires essentially 
the same rights therein as are acquired by a person to 
whom a certificate of entry has been given. To peitect 
his title therefor he must pay the purchase money re- 
quired by law within two and a half years after pre- 
empting the same. 

9. His title, though incomplete prior to receiving the 
patent, descends to his heirs, but it caimot be assigned, 
thereby giving an assignee a right to the pre-emption as 
against the Government, or to anyone claiming under 
a patent. 

10. But when the pre-emptor undertakes to convey be- 
fore he has acquired the legal title, the assignee can 
acquire a title by instituting proper proceedings. 

11. In like manner creditors cannot levy upon a 
pre-emption right and take it to discharge the owner's 



i 7. AcQtnsmoN op Title by Estoppex 

I. What is an estoppel. 

3. Kinds. 

3. Nature and effect, 

4. What must be done to establish an estoppel. 

5. A misrepresentation that does not mislead is not an 

estoppel. 
i. Effect of record as a notice. 

-..Cnglc 
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J. A temporaiy possessor of land by agreement is 
estopped from denying other party's title. 

8. Estoppel by deed. 

9. Who are bound by an estoppel. 

10. Estoppel does not bind grantor by repurchase. 

1. Estoppel arises in those transactions wborein the 
law draws some conclusions from the acts of one party 
in favour of another concerning the ownership of lands, 
vhich it will not pennit him to controvert or deny. Thus, 
should a man na med Smith sign a deed as Jones, be would 
be estopped by law from proving that his name is Smith 
in order to avoid the deed he had signed. Putting the 
rule in a more general form, one who has the means of 
knowing his rights should not mislead another and in- 
Suence liim to do that which he would not, if he knew 
the true situation. One, therefore, who is unmindful or 
careless in his misrepresentations must bear the loss 
caused by his own conduct. 

Sometimes the courts have declared a different rule; 
namely, that one who has misled another unintentionally 
can, after indemnifying, be permitted to regain fully his 
rights. 

2. Estoppels are divided into two kinds: Estoppels 
by act, which arise by the positive act of an individual; 
and estoppels by deed, which spring from the construc- 
tion of a deed or writing he may have given. 

3. One or two illustrations may be given to show 
more clearly the nature and eScct of this principle. A 
man dedicates a piece of land as a public square, which 
is accepted, and individuals, supposing that the sqiiait 
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wiD always exist, build larger and more costly houses 
than they otherwise would have done. The dedica- 
tion cannot be afterward revoked. Nor does the 
estoppel depend on the length of the time such indi- 
viduals have been occupying the ground around the 
square. 

4. To establish an estoppel three things must be 
shown: First, that the person who is sought to be 
estopped has made an admission or done an act with the 
intention of influencing the conduct of another, or, at 
least, had reason to believe that another would be in- 
fluenced thereby; second, that the other party has been 
inSuenced by the act or declaration; third, that the other 
party will be prejudiced or injured by permitting the 
act or admission to be disproved. 

Thus, A was about to purchase a piece of land adjoin- 
ing B's. Not knowing the exact boundary line, he 
asked B to point it out, which was done. B knew at 
the time of A's inquiry that his object in inquiring was 
not curiosity, that he was about to become the purchaser. 
Having purchased the land, B was estopped from deny- 
ing that the line he had pointed out to A was the true 
one. 

The chief or fundamoital thought in the judicial 
mind has always been the fraud that would be perpe- 
trated on the innocent party if the other were permitted 
to deny his representation or action. The case above 
mentioned illustrates this idea as dearly as would a 
thousand others. A, for example, relying on B's state- 
ment, purchases the land and makes improvements, 
building, perhaps, an expensive house and adorning 
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the grounds. If B could afterward say that he had made 
ft mistake, acting without the full knowledge of his own 
rights, and were permitted to show that the true line was 
somewhere else, A's would be the loss, perhaps a serious 
one. The law estops B from doing such a thing.' 

5. An incorrect representation concerning one's bound- 
ary line or other matter, though not misleading, because 
the other party has the same or better knowledge himself, 
creates no estoppel. The element of fraud is absent, 
because, whatever may have been the intention of the 
party who made the statement, the other is not de- 
banded or injured thereby, 

6. A man who holds a title to land that has been duly 
recorded thereby gives all the notice required by law, 
so long as he remains passive. It is only when another 
is purchasing land on which the seller has some un- 
recorded lien or charge, unknown to the purchaser, that 
he is bound to give notice. In such a case, should he fail 
to give the notice, he would be estopped from setting up 
a claim against the purchaser. In a case of thi s kind 
a tenant had erected a bowling alley on the L-md of his 
landlord, and, during the term of the lease, the lessor 
offered the estate at auction. The lessee put in a bid, 
but anotlier bid higher. The owner of the bowling alley 
was not estopped from claiming and removing it as a 
fixture, nothing having been said about it at the time 
of the sale. In Judicial language, "it is only when 

' The Supreme Court of PennsylTiiiia his thut stated the nilei "The 
piiiiuz7 g^und of the doctrine ia, that il irould be 1 fraud on the part of 4 
pattj ID aisot what hti prenous conduct had denied, when, on the fiilli of 

the intention on the part of ihe panj estopped or in the efiecl of the eiideoca 
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silaice becomes a fraud that it postpones."' No man 
cam set up another's act or declaration as the ground of 
an estoppel unless he has been misled or deceived 
thereby. 

7. One who enters into the possession of land under 
an executory contract with another is estopped from 
denying the latter's title, for this would be a violation of 
good faith in obtaining possession. 

In like manner one who is under an obligation to 
give up the possession of the land to another, a lessee, 
for example, is estopped from denying the title of his 
landlord. The occupant is regarded as having pledged 
his faith to depart, and will not be permitted to do any- 
thing to impair the landbrd's tide. 

8. An estoppel may be effected by deed. This is 
founded on the idea that the grantor or seller is not 
permitted to set aside his deed by an inconsistent act. 
He is, therefore, estopped from denj-ing his title, and, 
should he acquire one after parting with his own, he 
could not set this up to defeat it. In other words, after 
making a conveyance of his property, he is bound by 
his action, even though not the possessor or owner at 
that time, but afterward. 

The covenants of warranty in a deed raise an estoppel. 
A defective deed cannot create such an estoppel, for the 
simple reason that it is not a valid act of transfer. 

In like manner an ordinary quit-claim deed, convey- 
ing all the right, title and interest of a grantor, does not 
work an estoppel, for the reason that the grantor, by his 
conveyance, does nothing more than convey whatever 
1 HiD T. Eplt7, 31 P>.. J31. 
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title he may have in the property. If he possesses none 
no title is granted, and no estoppel can grow out o£ the 
operation. 

A man acquires nothing by a deed from one who has 
neither title nor possession. This is dear enough without 
further discussion. Some of the states have settled this 
question by enacting that a title acquired afterward by 
a grantor passes instantly from him to the grantee. 
Where such a statute exists there is no room for more 
questioning. 

9. An estoppel binds the representer and all who arc in 
privity with him by relationship or otherwise. A 
stranger cannot take advantage of an estoppel, nor can 
he be bound thereby. Again, no one can enforce an 
estoppel except the person to whom the representation 
was made, or those who are in privity with him and 
claim under him. 

In order that one may be bound by an estoppel, he 
must be legally capable of making a valid deed. Minois 
and married women cannot be bound in this manner. 

10. A grantor or seller may reacquire his tide by ad- 
verse possession, for in doing so he is not acting ccm- 
trary to his original grant or sale. By thus acquiring 
a title he is simply acting like one who should subse- 
quentfy become a purchaser by the simple process of 
repurchashig. 

{ 8. Abamdonuent 07 Land 

t. I^nd may be thus lost 
3. What is an abandonment. 
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3. Title cannot be acquired by abandonment. 

4. Effect of redeliver^' and destruction of deed. 

I. The ownership of land may be lost by abandon- 
ment. When the fact of abandonment is unquestioned 
no one who may have taken possession can be compelled 
to lelinquisb his acquisition. Whether land has been 
abandoned or not is a question of fact to be ascertained 
in the same manner as facts usually are. 

a. Some limitations to this principle may be given. 
The mere non-user of a way for a certain time does not 
work an abandonment of the owner's right to enjoy it. 
But, if a lessor enters and expels his tenant, who does not 
choose to re-enter, the rent is gone. If he returns the 
rent is suspended only during the time of his expulsion. 
A man may abandon an easement by exchanging it foe 
another. 

This principle is not often applied in practice, for 
people rarely give up intentionally what truly bcbngs 
to them. Consequently the efforts to show that the 
owners of lands have abandoned them are in most 
cases fruitiess, because there is every presumption against 
such action. A strong case, therefore, is required to 
perfect an abandonment. 

3. Though a title may be lost by abandonment, no 
one can acquire a title by such action on the part of 
another. In other wonis, though a legal title can be 
divested or lost by abandonment, no other person can 
acquire a title by the abandoner's action. 

This question sometimes arises when a person has 
acquired a title by adverse possession, or is seeking to 
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acquire a title by adverse use. It is plain enough that, 
if one's title is not complete, as we have explained, and 
be abandons his land, the former owner regains his 
possession for the reason that his title had not become 
extinct at the time of the abandonment. But a diEFerent 
principle applies to a title that has become complete by 
the adverse use of another. 

4. On the redelivery of a deed by the grantee, fol- 
lowed by its destruction, the tide is revested in the 
grantor, unless the deed has been recorded. Says the 
Supreme Court of New Hampshire: "It is well settled 
in this state that the redelivery, by a grantee to his 
grantor, of an unrecorded deed, with the intention and 
for the express purpose of iiaving it cancelled, and of 
revesting the title to the premises therein described, in 
the grantor, has precisely the effect intended, upon the 
principal of estoppel."' 

After recording a deed nothing short of its cancel- 
lation has the effect of passing the tide back to the 
grantor. 

' Dodge V, Dodgt, 33 N, H., p. 495, 
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CHAPTER IV 

ilODES OF LIMITED OWNERSHIP 

{ I. By TENAifr K)B Life 

t. Mode of creating an estate for life, 
a. For whom it is created. 

3. Rights and duties of Ufe-owner: 

a. — Improvements. 

b. — Payment of interest on mortgages. 

c— Taxes. 

4. RelatJoQ between life-tenant and reversioner. 

5. Who is entitled to oops. 

6. Waste. 

7. How land must be improved. 

8. Remedies for wrongs committed by life-owner. 

t. Next to absolute ownership may be mentioned 
ownership for life. Such ownership is often created by 
will, the testator giving the use of his land to a son during 
his lifetime, and, after his death, then to the son's child 
or some other person. This is the most usual way in 
which estates for life are created. They are very com- 
mon, though perhaps less so than formerly. The old 
system of entails, as they are called, which still prevails 
in England, whereby different interests in land are carved 
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out for the purpose of perpetuatiDg the family name 
and grandeur, has never received much coimtenaJice in 
America. Furthermore, the wealth invested in land 
is forming a constantly dimin ishing portion of the entire 
wealth of the country, and consequently there is a weaker 
desire to entail or perpetuate interests in land than 
formerly when it constituted by far the largest part of 
a person's wealth. 

1. Nevertheless, estates for life are constantly created 
by will for the especial benefit of the children of the 
testator; and the principal modem questions that arise 
relate to the mode of using the land thus inherited. 
Besides these are other questions pertaining to the 
validity of such estates. As the answers to the second 
series of questions depend largely on the construction 
of the instrument creating them, they need not be con- 
sidered here. ^ 

3. What ace the rights and duties of an owner of a 
life-estate? 

(a) For improvements made on the land he cannot 
claim compensation from the person who is to receive 
it after him, usually called the reversioner or remainder- 
man. On the other hand, he ia under no obligation to 
do more than to keep the premises in repair. He may 
complete, at the expense of the testator's estate, a 
mansion-house which was begun by the testator. The 
expense of putting the house into a tenantable condition 
is a charge that must be borne by the estate of the tes- 
tator, not by the person who is to become the possessor 
for life. But, having once come into possession, after 

' See Sectin 3 aa Wills. 
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the completion of repairs, it is his duty to maintain 
them afterward. 

(b) Mother important duty is to pay the interest on any 
mortgage or other encumbrance that may exist on the 
life-estate. He is not required to pay the principal, 
however, and should he be obliged to do so in order to 
retain his life-estate, he would become a creditor of the 
testator's estate. On the Other hand, tie voluntary pur- 
chase of a mortgage on the estate, the law regards as 
done for the benefit of the reversioner as well as himself, 
and the amount must be divided in some equitable 
manner between them. 

(c) With respect to taxes, the life-occupaot must pay 
them, as they are an annual charge and do not affect the 
reversioner. An assessment for permanent benefits is 
like a mortgage, and, as the land is thereby permanently 
increased in value, the expense must be borne by both 
the possessor for life and the reversioner. Should 
the assessment call for the payment of a given sum 
annually, like the interest of a mortgage, it would 
be the duty of the life-owner to pay the annual sum 
accruing, and the remainder-man or reversioner the 
principal. 

The rule, perhaps, is without qualification that the 
occupant for life must pay all the taxes assessed on the 
estate. If, therefore, he neglects to do this, becomes 
bankrupt, and a receiver of bis estate is appointed, he 
may take so much of the rent accruing from the use of 
the land as may be needed to pay the taxes due to the 
public. In Ohio a life-occupant who fails to pay the 
taxes forfeits the estate to the reversioner or remainder- 
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man. This effect of his neglect in that state is by virtue 
of a statute. 

The hfe-occupant cannot take advantage of his own 
wrong in neglecting to pay taxes, to buy property at a tax 
sale and thus defeat the estate of a remainder-man or 
leversioner. As between these persons, the purchase 
simply has the effect of discharging the taxes. Further- 
more, though the life-estate and remainder be destroyed 
by a valid tax sale to a stranger, the remainder-man still 
has a claim against the life-occupant for his neglect 
to perform his duty. On the other hand, the re- 
mainderman may purchase at a tax sale and acquire 
a good title against the life-occupant for the reason 
that he owed no duty to him to pay the demands ol 
the state. 

4. The position of the life-occupant is deemed to be 
opposed to his reversioner. Consequently, his dq>osition, 
for any reason, does not affect the rights of the rever- 
sioner. He may enter or recover possession vrithin the 
period fixed by law after the death of the life-occupant, 
without regard to the length of time he may have been 
dispossessed. Again, one who enters 00 the land of the 
life-occupant, by virtue of an agreement with him, and 
remains there after his death, is transformed into a 
trespasser, for the life-occupant can do no act irtiidl 
affects the title or interests of the reversioner. 

Should the hfe-occupant lease the land and die before 

its expiration, the entire rent would belong to the revK- 

sioner. This is the rule of common law, founded on the 

principle that the rent cannot be divided. This rule 

^ has given rise to much controversy, and is so contrary 
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to justice that, in many states, it has been set aside by 
statutory or judicial action. Therefore it may be said 
that, perhaps in every state, the rent may be apportioned 
or divided in a case of that kind between the legal repre- 
sentative' of the life-occupant and the reversioner. 

Another question growing out of the life-occupancy of 
land is, who are entitled to the crops planted before 
and maturing after the termination of the occupant's 
estate i* The general principle is that annual crops 
belong to the representative of the life-occupant, but, in 
some states, they descend to his heirs. In other language, 
they go to the executor or administrator because they are 
a part of the occupant's personal estate, and do not 
belong to his heirs. The right to them carries also the 
right of entering the land, cultivating the crops, and 
harvesting them when they are ripe. 

Another question closely related to this is, what crops 
are annual within the meaning of this rule? It may 
seem to the reader as if such a question is too plain for 
discussion, but an attempt to answer it reveals difficulties. 
Among the annual crops are com, beans, hemp, flax, 
melons, potatoes, glasses, and the like, which are annually 
renewed. But what shall we say of crops that are grown 
on permanent roots ? The law says that these, too, may 
be included; also turpentine taken from trees, because 
the produce is gathered annually. On the other hand, 
clover and other grasses which endure for more than a 
year are not included, nor the fruits of trees growing on 
the land, even though planted by the Ufe-occupant. To 
this rule an exception is made of trees and shrubs 
' Bj legal KpreMntatiTe it meint his executor or adouDiitiatcH'. 
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planted simply for sale bjr gardeners and nuisaymen 
wlio are life-occupants, as this is their sole object in plant- 
ing them. 

The right to annual crops is not an incident simply 
to life-occupants alone, but to the occupants of all 
estates of uncertain duration. If a tenant, knowing 
that his estate will end before he can gather his crops, 
and thus knowing plants them, his folly is his own, and 
his successor will be the gainer. 

Again, the estate must be determined by the death 
of the occupant or by some act other than his own, for, 
by a voluntary abandonment of the land, he forfeits bis 
right to claim the crops growing thereon. Thus, should 
a doweress marry and lose her right of dower, the crops 
growing on her land would also be lost. 

This right to the crops is not limited to the original 
occupant for life, unless he is restricted from under- 
letting his estate. His assignee or grantee possesses the 
same rights as himself, and, in some cases, may claim 
the crops when the original possessor could not. Thus, 
it is said that, if a widow should, during widowhood, 
underlet her land and then many, thereby losing her 
own right to the annual crops, her tenant would not 
because he had kept within the law. 

6. Another important principle governing an estate 
for life is, no waste can be committed that will essentially 
injure or impair the future estate. This principle, 
which is easy enough to state, is very difficult to execute. 
Hundreds of cases of this nature have arisen, nor do 
we suppose the end of them will soon come. 

Waste may be either voluntary or permissive. T)» 
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fiist is some act done which injures the inheritance; 
the other is the omission of some duty yielding a similar 
result. To tear down a bouse is voluntary waste; to 
suffer it to decay is permissive. 

The application of this rule to trees is sometimes 
difficult. The a>mmon law rule is that to fell timber, 
or to cause its decay, is waste. But what kind of trees 
are to be regarded as timber-trees? Some of them are 
clearly defined, like oak, ash and elm; others, like 
willow, are just as clearly not within the category; while 
otheis are in the doubtful list. An eminent author, 
whom we have before dted, says that, in this country, 
the question may be answered by ascertaining the stand- 
ard or practice of a prudent farmer. What would he do 
with his own land, having regard to it as an inheritance ?* 

This question has often arisen in states where the lands 
are covered with forests and cannot be cultivated until 
they are cleared of the timber. In these the question 
turns on the custom of farmere and on the value of the 
timber; whether, by clearing the lands, so much timber 
has been cut as to injure the inheritance. 

Wood cut by a life-occupant in clearing the land be- 
longs to him — and as an incident he may sell it; but he 
cannot cut wood expressly for the purpose of sale. Again, 
when sued for cutting and selling timber he cannot make 
a counter-claim for improvements on the premises at 
another time; but he can remove cut, or decayed, timber, 
to dear the land and give young trees a chance to grow. 

Sometimes timber is blown down; when this happens 
the Ufe-occupant is entitled to a quantity for firewood. 
* 1 Waahbun, { 174, p. 130. 
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To cany o9 trees that have been blown down is to 
render himself liable for their value. 

Another kind of waste coi^ists in opening gravel-pits 
and selling gravel or clay for brick-making. An occu- 
pant for life can neither take clay nor cut wood for the 
purpose of making bricks for sale, unless this has been 
the usual mode of improving the land. In such a case 
he would have the right to continue to use it like previous 
occupants. 

For the same reason he cannot seardi the land for 
mines, and, after their discovery, open them and proceed 
to work them. But mines already opened on taking the 
estate he may continue to work, even though he should 
exhaust them, for, in so doing he is simply taking the 
profits of the soil. Furthermore, he would not be guilty 
of waste in opening new shafts or pits following the same 
vein or veins as those already opened at the time of 
taking possession. The general principle, therefore, is, 
he can improve the land in the same manner as his pre- 
decessor, but cannot impose new burdens or new uses; 
and all improvements that he may have made on the 
land in working mines and in other ways belong to the 
reversbner whenever he takes possession. 

The life-occupant must improve the land in the 
manner required by good husbandry, and any violation 
of this rule is waste. This phrase is a relative expression 
varying greatly in different countries and places. A 
few illustrations may be given. For example, it would 
be waste to let pasting lands be overgrown with brush, 
to impoverish fields by constant tiUings, to remove 
tnacure made in the ordinary course of husbandry, to 
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suffer a bank to become weak or broken whereby water 
will overflow. Once it was said that adapting a building 
to a new purpose, or convefting two chambers in a house 
into one, would be waste. This rule has been displaced 
by the more rational test, will the act essentially injure 
the reversioner's inheritance ? In a well-considered 
case it was remarked that the life-occupant has no right 
to puU down valuable buildings, or to make improve- 
ments or alterations, which would materially or perma- 
nently injure or change the nature of the property. On 
the other hand, it cannot be waste to make new erecdons 
which can be removed at the end of the term without 
much inconvenience, leaving the property in the same 
situation as before. 

A life-occupant who takes possession of a ruinous 
house cannot be made responsible if he suSer it to 
remain so ; but he may repair it if there be timber on the 
land fit for the purpose. It would be double waste to 
suffer a house to go to decay and then cut timber to make 
repairs. 

8. There are two remedies against the life-occupant 
who is guilty of committing waste, which are worthy of 
brief mention. One is an action to recover damages for 
the injury; the other, and more common, remedy is an 
injunction to prevent him from committing waste. If, 
for example, the occupant is about to cut timber or open 
mines, or do any other thing which will injure the in- 
heritance, the reversioner or remainder-man can apply to 
a proper tribunal to restrain him from doing these 
thin^. This is the common and more effective remedy, 
but the occupant may commit a serious injury before the 
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remainder-man's discovery. While the reversioner is 
journeying around the world the hfe-occupant may 
have improved bis opportunity to despoil the other of bis 
inheritance. When this has happened the only remedy 
left to the reversioner is to recover damage for the 
injury. 

i 2. By Husband as Tenant by the Cohtesy 

1. Curtesy defined. 

2. There must be a legal marriage. 

3. Wife's estate must be inheritable. 

4. Birth of a child. 

5. Duration of his estate. 

6. It can be taken for his debts. 

7. He may forfeit his estate. 

8. How estate by the curtesy has been affected by legis- 



1. A husband acquires an interest or estate in land 
belonging to his wife after ber death, and Is called a 
tenant by the curtesy.* Four requisites are needed to 
create such an estate: her lawful marriage; her possession 
of the land during her marriage; the birth of a child 
alive during her marriage^ and her death. 

2. The marriage must be legal. Though a marriage 
is unlawful, if it is sot set aside during the Hfe of the 
wife, the estate of curtesy will arise at her death. The 
marriage cannot afterward be declared void. 

3. The wife's estate must be inheritable. The cuitei^ 

• See Vol. VI, Chip. I., Sec 3, } u. 
■ See p. lit, { 4 
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extends to various equities and interests she had in lands; 
also to money which was intended to be laid out in them 
for her benefit. In such cases, as in others previously 
mentioned, equity treats the money as land itself; 
and the husband takes the same interest in the money 
that he would take bad it been transmuted into land 
itself. 

When the wife's mterest in land rests on a condition 
that may defeat her interest, the husband's curtesy may 
also be defeated. In other words, his curtesy never 
survives after the destruction of her interest. In accord 
with this principle, should the wife own land with two 
or more joint taiants, and die, her husband could not 
claim the curtesy because, from the very nature of joint 
tenancy, the land belonging to the joint tenants on the 
death of any tenant passes to the survivors. 

Formerly, the wife's possession was regarded as essen- 
tial to create an estate by the curtesy in her husband after 
her death; in many states this principle has been modi- 
fied. So far, indeed, that on the completion of her title, 
though she is not in formal possession at the time of her 
death, her husband is entided to his curtesy. 

A different principle applies to wild land, for the 
ownership draws the legal possession without having 
taken actual possession. In Kentucky, however, actual 
possession is requisite in order to give the curtesy in 
wild lands. 

The husband can have no curtesy in land of which his 
wife is possessor merely as a tnistee. 

4. The wife should have a living child who might 
possibly have inherited the estate, otherwise her husband's 
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curtesy will not arise. It is immaterial whether the di£id 
was bom before or after the wife acquired her estate. 
The important fact is, would the child, if living, have 
inherited the estate? If so, the husband is entitled to 
his curtesy therein. 

As soon as a child is bom the husband's right to 
curtesy is said to be initiate, or to have begun, and is 
consummate only at death.^ This is the common law 
rule, but "in many states," says Washburn, "the necxs- 
sity of a child being bom is dispensed with by statute," " 

5. His estate, though having its origin in his obligation 
to support his children, is only for his own life. Never- 
theless, his right is just as complete, whether they need 
his support or not; or whether they Uve for a brief space, 
or for many years. 

6. The husband's interest, initiate as well as consum- 
mate, can be taken for bis debts, nor can he defeat the 
right by any disclaimer, nor will equity interfere in favour 
of wife or children to prevent his creditors from lev)fiiig 
thereon. 

7. He may forfeit his estate; in some of the states this 
is one of the consequences of legal separation. Recently, 
the Supreme Court of Missouri decided that a divorce 
deprived him of his estate by the curtesy, even though 
he was the innocent party to the proceedings, for it was 
voluntary on his part. In some states the interest of an 
innocent husband in his wife's land still continues. 
The reasoning of the Missouri court is very persuasive. 

8. In concluding this section it may be added that 



t Wishbura, i 343, p, 1J7. 
I WaEhbuia, $ j^i, p. 156. 
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rlK^ this right of curtesy, which has long been recognised in 
"""^ Anglo-Saxon society, is founded on the idea that the 
"t husband is bound to maintain his children, and theie- 
'^ fore it is proper that the wife's property should, to some 

extent, be devoted to the same purpose. The property 
^ rights of married persons have been greatly changed by 
^ legislation during the last fifty years. Thus, a woman 
* ' is entitled after maniage to retain and acquire property 
^ very much as an unmarried one; also to make con- 
'!'■ tracts with great freedom; consequently, in many 
3' states, a husband'^ right by the curtesy in his wife's 
^ real estate aftCT her death has been abolished. In 
'■"' a few the right remains greatly modified, so a state- 
^ ment of the leading principles pertaining to the subject 

has been given. 

' 1 3- By Widow as Dowes 

I. Dower defined. 

3. Priority of husband's creditors. 

3. To what estate dower belongs. 

4. She must join in every deed with her husband, to 

convey a good title to his land. 

5. There must have been a valid marriage. 

6. How her dower may be lost. 

7. Assignment of dower to her. 

8. Modes of assigning it 

9. Her remedy when it is not assigned. 
10. Assignment of money in lieu of dower. 

I II. Provision by jointure. 

la. Provision by will of testator in lieu of dower, 

. Sl'^ 
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I. Dower is the interest a wife possesses in her hus- 
band's land after his death, and is largely regulated by 
statute.' Usually, it is an interest for life in the use of 
one-third of his real estate. As long as the married 
relation exists, her interest is is the nature of an encum- 
brance, or inchoate right, which she cannot assign or 
sell except by joining in a deed with her husband. At his 
death the right becomes consummate or perfected; until 
then, it is not an estate, strictly speaking, in any land. 
The setting apart of land for her use is called the assign- 
mrat of dower; and, when this is done, she has a life- 
estate therein with all the rights and incidents pertaining 
to an estate of that character. 

s. In some states she holds her dower subject to the 
claims of her husband's creditors; generally, her dower 
is preferred to them. Of couibc, a mortgage or other 
lien of that nature on the land, existing at the time of his 
death, is not impaired by that event; but the ordinary 
claims of creditors against him cannot be transformed 
mto legal judgments and her dower lands be takoi in 
payment. 

3. A widow has dower in any estate belonging to her 
husband which her children, if any, could have inherited 
as his heirs. It includes everything definable as land. 
She, therefore, has a dower in land that has been mort- 
gaged by him, subject to the mortgage; in short, to all 
estates in which he possesses an equitable as welt as a 
legal interest. But it does not include an estate held 
by him as a trustee. 

When the wife's dower is in mortgaged land, her 
1 Sa vd. VI., Chip. I., s=. J, 5 ij. 



MODES OF UMITED OWNERSHIP 129 

interest does not become complete until after the fore- 
closure and satisfaction of the mortgagor's claim. Her 
dower then attaches to the remainder, and she is entitled 
to the use of such a portion as the law prescribes. 

Again, when it is necessary that land in which she pos- 
sesses an interest should be sold, her right will follow and 
attach to the proceeds of the sale. 

Of course, the widow's right of dower in her husband's 
land is affected by his title thereto. If he was never the 
possessor before and after marriage, because another 
person was in possession as adverse owner, dower will 
not attach. In such a case her right will become 
effective only after he has recovered possession. No 
length of time is required after his possession to secure 
her right of dower. The vesting of the possession in him, 
even for a short period, is sufficient. 

To this rule must be noted an exception. She wiQ 
acquire no dower interest in land of which her husband 
may be the nominal possessor. For example: sometimes 
a conveyance cannot be made directly to a person, but 
only through the medium of another. Should this medium 
happen to be a married person, his wife would acquire 
no dower in the land of which, lor a moment, he was the 
legal owner. Another example may be given — that of a 
mortgage. Suppose a married man should purchase a 
piece of land and give a mortgage thereon to the vendor 
for a part or all of the purchase price. Strictly speaking, 
there is a moment of time during which he is the entire 
owner. Di truth, it was not intended between the 
parties that the wife should acquire a dower or inchoate 
right therein which should precede the mor^ge's 
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bterest. Save exceptions of this character, the wife is 
entitled to dower in all of the lands of her husband, wher- 
ever they may be, subject to the laws of the place where 
they may be located, 

4. By reason of her inchoate right or interest in her 
husband's land, the law requires, in nearly all the states 
of the Union, that she should sign eveiy deed conveying 
it, in order to insure a good title to the purchaser. This 
requirement is now well understood, and blank deeds 
are usually printed conforming with the law. Not infre- 
quently the wife has not s^ed, doubtless from accident, 
and therefore has given a defective title, amended, per- 
haps, if at all, at considerable cost and after long delay. 
The le^l requisites pertaining to the execution of such 
deeds are defined by the statutes of the different states. 

;. like an estate by the curtesy, a legal marriage is 
necessary to sustain an estate of dow^. If it is a 
marriage which can be set aside, but is not, thra it is 
known in the law as a voidable marriage, which, unless 
avoided during his lifetime, will sustain her ri^t of 
dower on his death. 

6. TTie wife's ri^it of dower may be lost or barred by 
a legal separation or divorce. By a remarriage, or a 
■ setUng aside of the divorce, her dower rights revive. In 
other words, it is necessary to support her claim to dower 
that she should be the wife of the husband at his decease. 
Consequently, if they have been divorced, whatever 
may have been the cause, the dower is extinguished, 
unless the statutes, as some of them do, contain a saving 
dause, giving the innocently divorced wife the right to 
«tijoy her dower as if she were still his wile. 
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Again, her dower may be lost by the defeat or destruc- 
tion of her husband's estate. For example, anoth» 
person may claim the title and by a proper legal pro- 
cedure, prove his better tide thereto and thus become the 
possessor. In such cases, in which the husband really 
has no estate at all or in which it has been taken away 
from him by legal process, her interest therein also fails. 
Or, to change the fonn or e:q}ression, she cannot acquire 
or preserve a dower estate after her husband fails to 
acquire or preserve a still greater one. 

While this is the law, the wife's inchoate right of dower 
cannot be affected by the action of as adveise possessor 
of her husband's land during the period of marriage, or, 
to use a technical term, during coverture. 

Her right may be defeated by the exercise of eminent 
domain by the state. This exercise of public power is 
paramount to every individual right in land, and applies 
as much to women under all conditions as to men, 

7. On the husband's death his wife is entitled to an 
immediate assignment of her dower. Until the assign- 
ment is made, for a period of forty days she has a r^ht, 
at common law, to reside in the principal house on the 
estate, provided she does not marry within that time. 
This right is called her quarantine. The common law 
period has been changed in many states by statute. 
The general rule is that dower must be set out to her 
during this period; if it be not, the law prescribes for 
her the remedy, 

8. There are two modes of assigning dower, which 
may be briefly described. The dower of "common 
r^t," so called, is to give her a definite piece of real 
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estate. This is done hy the slieriflf under proper direo 
tioQS from the court. The kind of land set out to her 
dep^ids largely on its nature, location, etc, and need 
not be more fuUy described. The extent of her one- 
third interest is determined by the market and productive 
value of the land, instead of the quantity. She is 
entitled to such a portion of the estate as will yield to her 
one-third of the rents and profits of the whole. 

The other mode of assignment is called "against com- 
mon right." This is done by agreement. This mode 
will effectually bar the claim to dower of common li^t, 
if properly and legally executed. In adopting this mode 
it is the coQunon practice for the widow to give a release 
under seal of her dower right. 

9. On refusal to assign dower to her, as the law 
requires, she may have recourse to ample remedies. 
One of them is an action at law to recover it; another is a 
similar proceeding in equity, a third and more common 
practice ia a sununaiy proceeding in the court having 
direction of the settlement of the estate. The actioD 
must be brought in the county where the land lies, to 
which the law of that place must be applied. As the 
action is personal it dies with the widow. 

Success in her action is followed by judgment for 
the assignment of dower and sometimes for damages, 
also for the delay in assigning it, though not at common 
law. They are a matter strictly of statute. 

10. In some states, by statute, money Is assigned instead 
of land as dower. A gross sum is assigned in such 
cases instead of an annual share in the income. 

11. Again, dower may be barred by a jointure, which 
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ts a provision made for the wife by the husband out of 
his property. This is done before marriage, and is a 
complete bar to her dower only when made before that 
event. When made afterward she has a right to elect 
whether to take her jointure or her dower, but cannot 
take both. Formerly, jointures were frequently made, 
but, of late years, they have given way to marriage settle- 
ments, or specified agreements in which the terms 
greatly vary with circumstances. 

12. Finally, a testator sometimes provides for his 
widow in Ueu of dower. This is not unusual. After he 
has done so she can elect either to take what the testator 
has given her, or to reject it and claim her right of dower. 
Suppose, for example, that a testator should possess a 
large amount of real property, and in his will should give 
his wife a comparatively small sum of money on condi- 
tion of renouncing her right of dower, very likely she 
would reject the legacy and claim her right of dower, as 
she has often done. If she accepted 'itie legacy it would 
completely extinguish her right or interest in the real 
estate. 

i 4. By Homesteaders 

X. Object of legal protection of homestead. 

2. Constitutionali^ of the laws. 

3. Right cannot be affected by subsequent le^lation. 

4. How the courts regard homestead laws. 

5. What is a homestead. 

6. Amount of land it mdudes. 

7. Meaning of head of family. 
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8. What debts for which homestead canDot be taken. 

9. What rights the homesteader can exeidse. 

10. How homestead can be destroyed. 

11. Wife must join in conveying homestead. 

I. Many of the states, within a comparatively short 
period, have conferred rights on the owners of home- 
steads. Their principal object is to protect thetn 
from seizure for the debts of their owners. Such 
a policy is deemed worthy by the state, as other per- 
sons beside the homesteaders are interested in their 
preservation. 

3. As the federal constitution prohibits the states 
from passing laws impairing contract obligations, no 
state can withdraw the land of an individual from his 
contemporaneous creditor. Could a homesteader be- 
guile his creditors with the knowledge of his great 
possessions and afterward secure such legislation, they 
would be greatly wronged. 

The constitutional provision relates solely to contracts 
between individuals, and to no other kind of proper^. 
But a judgment rendered in an action not founded on a 
contract, but on a wrong, is not affected by this constitu- 
tional requirement. Consequently, a homestead law 
preserving the land of a homesteader from such a 
judgment would not be an invasion of the constitution, 
because the wrong-doer's liabihty did not spring from 
the violation of a contract.^ 

3. The homestead right, having once attached to the 
land, cannot be changed, without the owner's consent, 

^ McAIee t. CoriDgtOD, 71, Ga., 271. 
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by subsequent le^slation. Thus, an exemption of a 
specified number of acres of land in the country or dty, 
which has been impressed with a homestead character, 
ca.nnot be aSected by the subsequent incorporation of 
the land without the owner's consent. The owner may, 
however, abridge his right by dividing it into parcels and 
offering them for sale. 

4. At first the courts, looking on homestead I^islation 
with an unfriendly eye, construed it strongly agaiast the 
homesteader. Through more familiarity with its opera- 
tion and with the growth of public sentiment, the courts 
now give full effect to its intent and purpose. 

5. A homestead, within the meaning of this law, is 
the home or permanent place or residence of the owner 
of the land, and includes the area specifically prescribed, 
which varies greatly in the different states. Nor is its 
character changed by the owner's temporary absence. 
On the other hand, it does not partake of this character 
throu^ mere intention. The same rule does not apply 
to sudi land as applies to land acquired by a person 
foi the purpose of exercising the right of suffrage. 
To stamp land as a homestead it nriust be used as a 
home. 

6. Whether the amount of land that may be thus 
mariced must consist of a single piece, or may consist of 
several pieces, is an open question. In an Arkansas 
town a person purchased one-third of a town lot, on 
which was a building wherein he kept a retail store. 
Afterward, he purchased the remainder of the lot and 
CTCCted therecn a residence. Though the parts were 
separated by a fence, the entire lot still retained its 
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homestead character. Nor was its character as a home- 
stead aSected by mortgaging the residential portion only 
and by a relinquishment on the part of the owner's wife of 
her dower rights therein. 

Again, when a statute prescribes that the land must be 
a single tract or piece, can any portion extend on the 
other side of a street P If the owner is also the owner of 
the land in the highway, the public simply possessing an 
easement or right of way over the same, the tract is 
regarded as an entirety and within the law; but if the 
several portions, claimed as a homestead, are separated 
by a street which belongs to the public, the owner can 
claim as a homestead only that piece or portion on which 
his house is situated. 

7. Of two or three other questions perhaps the most 
important is, what is meant by tbe head of a family, 
a phrase contained in eveiy homestead act? Any 
person, man or woman, married or unmarried, on whom 
rests the duty to provide for the support of one or more 
persons sustaining the family relation. For example, an 
unmarried man with whom reside his widowed sister and 
her children; or, for a simpler illustration, a man who 
supports his mother. An immarried woman with whom 
live the children of a deceased sister is considered by the 
homestead law as the head of the family. Furthermore, 
they need not all live under one roof, or be employed 
about the bouse. It is the relation and the dependence 
on that relation, not the mere aggregation of individuals, 
that constitute the famQy. On the other hand, the 
moml obligation will not suffice if the dependents do not 
reside with the homesteader, even if he actually supports 
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them; nor is a temporary support sufficient. Finally, 
the obligation to support must not arise simply from 
contract alone, as distinguished from obligation founded 
on dependence. 

8. Let us ascertain more definitely what debts are 
outside the pale of homestead legislation. Taxes for 
municipal purposes may be collected; and purchases 
for improvements are a lien on the land. Thus, in Geor- 
gia, the expenses of an attorney, rendered in defeating a 
homestead, were considered as somewhat akin to pur- 
chase money. Furthermore, the original debt retains 
this character, and cannot be extinguished by any assign- 
ment or renewal. But money borrowed to pay off a pre- 
existing debt does not come within the rule. On the 
other hand, a person who advances purchase money at 
the time of buying, for the express purpose of securing a 
conveyance to the vendee, on his promise to execute a 
mor^ge for the amount, has a lien on the land therefor. 

9. The head of a &mily can sell or mortgage his home- 
stead, whether he is solvent or insolvent; and his creditors 
cannot prevent the sale, for, having no claim on the home- 
stead, their rights are not impaired. His right is 
equally complete to dispose of one homestead and with 
the proceeds to acquire another, which is just as safe from 
the invasion of creditors. 

10. A homestead may be destroyed or abandoned, but 
premises that have once been impressed with a home- 
stead character do not bse it by the removal of the 
depoident members by death or marriage. In other 
words, while no man who is not the head of a family can 
become a homesteader, he may cease to be a famUy-head 
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without ceasing to be a homesteader. Again, there must 
be a substantial compliance with the statute prescribing a 
fonn of waiver for abandoning a homestead; no ex- 
pression of intention wiU be e&ectual. And whether one 
has abandoned his homestead, or not, is a question of 
combined residence and intention. Temporary absence 
for purposes of health and pleasure will not work an 
abandonment, but a departure with the intentitm of 
abandoning the premises as a permanent residence wiQ 
destroy its homestead character. 

II. The statutes generally prescribe that the home- 
stead of a married homesteader shall be conveyed only 
with his wife's consent.' 

■ See VoL VL, dup. L, Sec. J, { 14. 
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